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	1 • THE JUDICIAL FUNCTION AND THE ROLE OF COURTS TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. The Nature of the Judicial Function TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Marbury v. Madison (1803)
1. three basic questions

a) does Marbury have a vested rt?  yes

b) is there a legal remedy?  yes – no right without a remedy
c) is that remedy mandamus?

· yes, it’s mandamus

· but SC doesn’t have original jurisdiction to issue mandamus

2. conflict b/t Judiciary Act provision granting such jurisdiction, and Art. III

a) Const is supreme, will always govern in face of conflict with Σ

b) in face of such conflict, SC must enforce the Const

c) SC is enabled so to do since this is a case before it – set of facts in which an actual injury resulted

· very essence of what cts do – remedying a violated set of vested rts, where there’s a legal injury

· where there’s a legal injury, judges must look at Const and uphold it

3. question: did SC even need a statute to have jurisdiction?

a) judicial power is vested in the SC (reading of Art. III)

b) had this case gone to state ct, that ct would need a Σ granting jurisdiction

c) SC has power from Art. III, §1; lower cts have power just from Cong’l Σs

B. injury model, vs. lawsaying model

1. injury model – power to say what the law is in context of specific/actual injury

a) this is the traditional position, and the avowed position of the cts

b) cts don’t issue advisory opinions…

2. lawsaying – less circumscribed; making clear announcement of what law actually is

a) recognition that Marbury is one big advisory opinion

b) cts exist as bodies charged w/giving meaning to the const, perhaps as a check to other powers in the fed system

c) note: judges do have enormous discretion in taking cases, etc.

3. question Gov. Faubus poses to SC in Cooper v. Aaron – what are the obligations of officials, faced w/a judicial interp about the const with which they disagree?

a) when F sent in fed troops to prevent enforcement of Brown, was he acting consistently or inconsistently with his const’l obligation?
b) SC holding: F was a state governor, no power to interpret fed const

c) once SC speaks to meaning of const, it’s a “Thus saith the Lord”

4. primary value animating decision that F can’t send in troops – rule of law, respecting the cts
C. Federalist 78
1. judiciary branch is the weakest of the branches, since it has no enforcement power

2. cts designed to be an intermediate body b/t the ppl and the legis, in order to keep the latter within the limits assigned to their authority

a) interp of law is the “proper and peculiar province of the courts”

3. const as the fundamental law, supreme to statutes in face of conflicts

II. Supremacy TC "I. Purposes of Criminal Law" \f C \l "2" 
A. correspondence of the Justices (p.78-80)

1. Cabinet has three questions re actions touching on treaties w/France and UK

2. response: SC cannot issue advisory opinions
a) advisory opinion = question that hasn’t come up in context of a case

b) concreteness – w/o a case/controversy, there aren’t any facts/context

· rules don’t evolve out of nowhere, but relate to a specific context

c) adversarialness – full litigation of the issues

d) necessity – this is the crux of the question

e) also, judges don’t want to hold something that might bind them in future

B. supremacy materials in Friedman supp
III. Dialogue TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Webster v. Doe (1988) (Friedman supp)

1. former employee of CIA, fired by Dir b/c he was a homosexual; Dir’s claim that homosexuality was a threat to national security

a) π argued that he had claims under the APA and under the const

2. holding on statutory claims: under the APA, no judicial review of Dir’s decisions
a) goes through Σtory structure (see notes, p.8)

b) ct rule: action is “committed to agency discretion” if there’s no std that the ct can apply to know if there’s been an abuse of discretion

3. holding on const’l claims: no clear statement that Cong meant to preclude review

a) there’s a “serious const question” at stake, so ct imposes clear statement rule

4. Scalia dissent

a) jurisdiction question – under Art. III, Cong can create inferior cts, grant juris to lower fed cts

· Cong doesn’t have to grant jurisdiction over this question to fed cts

b) willing to assume that what’s at stake is an impt thing – question of if Cong has decided to strop all cts of power to review this question

· doesn’t have a prob with this – not all const q’s have to be judicially reviewable (e.g., election questions)

c) w/r/t “serious const question” line of reasoning

· at the end of the day, const claims can be held against the legis, but statutory claims can’t be – can’t use something that Cong has passed to constrain Cong, but you can hold them to the const

· if π has a const rt, Cong can’t take away the remedy

B. tying together Marbury and Webster

1. ct didn’t just use lawsaying power of Marbury in Webster – problem of enforcement
2. ct’s reading here encourages inter-branch dialogue – if ct used Marbury to create a constitutional rule, not much that Cong can do about it; with this statutory ruling, ct leaves room for Cong to make a clearer statement of preclusion, if it feels this risk is high enough to warrant that

C. Ashwander and the avoidance doctrine
1. Brandeis concurrence sets out rules where fed cts will avoid a const question
a) last rule – “last resort rule” (Webster is an application of this) – when you read statutes, try to read them in a way that will be constitutional

2. relationship b/t law and politics – want to leave room for political process to work

3. criticisms of Ashwander – stretching the limits of statutory interpretation
	2 • POWERS, OBLIGATIONS, AND PREROGATIVES OF STATE CTS


I. Exclusive Federal Jurisdiction and Removal TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Tafflin v. Levitt (1990) (p.418)
1. issue: whether state cts have concurrent jurisdiction over a RICO civil action
2. background to concurrent jurisdiction issue

a) reasons against concurrent jurisdiction – judicial uniformity, optimization, expertise (state ct resources better spent on state laws), hostility issue

· hostility – whether we can trust state cts to do justice to fed claims

· expertise – something specific to the case at hand, a set of fed laws that fed judges deal with on a daily basis, etc.

· uniformity – concern over muddying the meaning of crim law

b) Cong does indeed have power to make jurisdiction exclusive

c) const’l basis for concurrent jurisdiction – 10th A (powers not specifically reserved to fed government go to states), supremacy clause (all cts bound by fed const), Madisonian Compromise (leaving creation of lower fed cts up to Cong)

3. holding: three situations where there’s no concurrent jurisdiction; facts of this case don’t fit under any of them, so concurrent jurisdiction

· presumption of concurrent juris, which Cong can displace in 3 ways:

· explicit statement in Σ stating exclusive jurisdiction
· implication from legislative history

· incompatibility b/t state ct jurisdiction and fed interests

b) re expertise issue – in RICO cases, state/fed questions are so mixed

c) two basic answers to the uniformity concern

· fed cts won’t be bound by state decisions

· state cts will look to fed precedent in interpreting RICO

d) ultimate answer – it will all eventually come to SC review

B. Tennessee v. Davis (1880) (p.429)
1. removal of criminal case (involving a fed officer) from state to fed ct – fed revenue officer charged with murder

a) government desire to remove due to politically charged nature of case – local tensions running high, against fed officer who caused injury to a local man

b) authority to remove grounded in Σ that allows removal for fed officer acting under color of fed law
2. legal question – where does Cong get power to remove, to make exclusive?

a) “necessary and proper” – penumbra around Art. I powers of Cong
b) Art. III, can remove all cases that arise under const, treaties, laws of US

3. two possible fed questions in this case, under which the case arises

a) whether Δ is a fed officer at all

b) whether Δ is acting pursuant to his responsibilities as a fed officer

II. The Breadth of State Court Jurisdiction  TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Tarble’s Case (1872) (p.433)
1. writ of habeas for a kid who enlisted; kid’s father filed for writ, alleging that son was being held in violation of his liberty, since kid was underage when he enlisted

a) habeas corpus = lynchpin to understanding all of fed jurisdiction (the exception that proves the rule)

b) writ was filed in state ct; state ct granted, lets the kid out of the military

2. issue before SC: whether state ct had jurisdiction to issue writ against fed officers
a) under Tafflin, you’d think it’s easy – presumption of concurrence hasn’t been displaced, so it’s fine for state cts to issue the writ…

3. holding: no habeas against fed officers
a) power to have army is exclusive to fed government, cts shouldn’t be able to intrude on that power
b) danger that local ints will supersede national ints, affecting national security

4. note: ct here doesn’t start with Tafflin analysis at all – starts instead by asking where state cts get such a power (complete opposite analysis from Tafflin)

B. Federalist 82

III. The Obligation to Enforce Federal Law TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Testa v. Katt (1947)
1. note: difference between Testa and Tafflin – Tafflin is about whether the power to enforce fed law exists; Testa is about whether state cts have a choice
a) RI claims it doesn’t have to enforce fed law (Emergency Price Control Act)

b) old school of thought: that one jurisdiction is under no obligation to enforce the penal laws of another jurisdiction

2. holding: state ct must enforce fed law

a) supremacy clause – fed law is supreme, state judges have to follow it, anything in state law notwithstanding
· applies regardless of whether the law in question is penal
b) can’t refuse to hear it solely on basis of it being a fed claim – no discrim against fed claims, must have valid excuse
3. how to square Testa with body of 10th A law (says fed government can’t commandeer agencies of state government) – if Cong can’t commandeer state legislatures and executive branch, why do they get to commandeer judiciary?
a) one arg: supremacy clause is unique, directed specifically to state judges… cts, therefore, are just completely different than legislatures and executives, so they can be commandeered in a certain sense
· when Cong creates a fed cause of action, doesn’t make it exclusive fed jurisdiction

b) or, could narrow Testa – state cts obligated to her fed questions that arise in state causes of action, but don’t have to entertain fed causes of action if they don’t want to

c) if pushed, SC would probably adopt the former rather than the latter

IV. The Control Over State Law TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Swift v. Tyson (1842) – idea of “federal common law”
1. ct forced to interp Rules of Decision Act, which basically says that unless fed law applies, state law applies

2. stood for proposition that fed cts in diversity cases were bound to follow state statutory law, but not state common law (w/exception of disputes regarding real property and caselaw construing state statutes)

a) “state law” is only state positive law

3. notion that there is only one true common law, and fed cts are authorized to divine what it is; state cts to be guided by fed cts’ instruction

a) uniformity – convenient to have one body of law governing all commerce

B. Erie RR Co v. Tompkins (1938) – overruled Swift, no federal common law
1. tort case, diversity jurisdiction; π was walking alongside tracks, was hit in face by train door

a) Δ arg: PA common law that no duty is owed to trespassers

b) π arg: since there’s no positive law, then rule re trespassers doesn’t apply, so fed ct can go to its own fed common law to decide in favor of π

2. holding: overruled Swift
a) political/social defects of the application of Swift
· problem of forum shopping – inequitable impact

b) no such thing as fed common law – only const and fed statutory law

c) if no (positive) fed laws apply, always goes back to state positive law
3. if it’s not a fed question and there’s no positive state law, then the answer is state judge-made law – highest state ct is ultimate arbiter of state law
a) if you know what they’ve said, that’s it; if you don’t know, you do your best to guess what they would say – but you don’t go making up fed common law

b) strict autonomy, integrity of state law

4. note: Erie applies to substantive, not procedural law

C. extremely limited areas where fed common law does exist

1. obligations of US government on its own financial instruments

2. obligations/responsibilities of fed officers – e.g., when there’s fed officer removal, fed law is going to govern the legality of what the fed officer did

3. but note: these areas are circumscribed by necessity of somehow tying it to original sources of positive fed law

	3 • SUPREME COURT REVIEW TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Review of State Court Judgments: Jurisdiction TC "I. Purposes of Criminal Law" \f C \l "2" 
A. jurisdictional basis – Martin v. Hunter’s Lessee (1816) (p.469)
1. Lord Fairfax died, left all his land (some appropriated, some waste) to nephew Fairfax (British citizen); VA got hold of the land, granted it to Hunter – claimed the land in escheat (property reverting to the land when owner dies intestate); process of inquest of office for escheat required for the state to take the land
2. two problems interfering with VA’s claim to the land

a) Treaty of Peace, protects British subjects against confiscation of property

b) no proceeding of inquest of office happened (VA just passed confiscation Σ)

3. procedural posture, and the real jurisdictional problem at stake

a) VA trial ct found for Fairfax – no valid escheat, and Treaty of Peace

b) VA Ct of App (highest state ct) found for Hunter – Act of Compromise was binding, and state had validly obtained title before Treat of Peace

c) US SC found for Fairfax – none of the VA Σs had altered CL req’t of inquest

d) SC sent down its mandate, but VA Ct of App refused to obey
· arg of separate sovereignty in separate spheres

· VA ct’s proposed solution: ppl can either sue in fed cts, or get cases removed to fed cts – in order to preserve state sovereignty

4. holding, on appeal to SC: rule 1 – US SC has appellate jurisdiction over decisions of highest state cts (final judgment rule)
B. federal questions – Murdock v. City of Memphis (1875) (p.483)
1. Murdock’s ancestors have land; Cong wants to use it for a naval depot; M’s ancestors convey the land to city of Memphis, who conveys land to Cong
a) conveyance to Memphis: land must be used for a naval depot; if land isn’t used for depot, it will revert to the trustee for use by the heirs

b) 10 years later, US gives land back to Memphis by Act of Cong

2. Murdock sues: since land isn’t being used as depot, should revert back to him

a) state law claim: under the deed, trustee gets land (not being used as depot)

b) fed law claim: Act of Cong granting land back to Memphis created rts in the city… made claim that Act of Cong actually gave the land back to heirs

· note: M needed a fed claim in order to get to SC

c) problem for M: now have both a state and a fed issue

3. M arg: existence of fed issue is enough to grant fed jurisdiction; once they’re in fed cts, fed ct has jurisdiction to review all questions involved

a) legis history arg – 1867 amends to 1789 Jud Act, which removed the restrictive clause

4. holding: rule 2 – when SC hears cases on appeal from highest state ct, it will only hear the federal questions
a) mere omission isn’t enough to warrant such a huge change – Cong could have chosen to do so, but should have done it in a clear statement (Webster)
5. hypo reversing this decision (state ct finds for M on both the deed and the Σ), with a deed stating that land will revert if at any time not used as depot – SC review?

a) there must be a fed question – yes

b) fed question must be decided by the state ct – yes

c) decision must have been against the fed rt claimed by the π in error (in this hypo, Memphis) – yes

d) determine whether or not state ct got the fed issue correct

· if state ct got it right, we’re done – fed ct will affirm

· if state ct got it wrong – then SC will have to determine whether the state law ground (deed) is sufficient to support the judgment (since state law ground is all that’s left)

(a) if yes – we’re done, SC will affirm

(b) if no – we’re done, SC will reverse

e) this process altered by Fox Film – reverses steps, must decide whether state law ground is sufficient before getting to the fed question
· otherwise, fed ct is issuing an advisory opinion re fed question
C. adequate and independent state grounds – Fox Film Corp v. Muller (1935) (p.496)
1. Fox sued Muller for breach of two Ks; M owned theaters, had exclusive K with Fox re showing of their movies; M sued for showing someone else’s movies
a) M arg: exclusive K violates Sherman Anti-Trust Act

b) first issue: arbitration clause in K (state question)
· no one is disputing invalidity of clause – held invalid under Sherman

· one question up for grab re the clause – whether it’s severable
c) second issue: whether the rest of the K is valid under Sherman (fed question)
2. simple mechanical exercise in thinking about this case: identify the state and fed questions; determine what the highest state ct has held
a) since M won below on ground that the whole K is invalid b/c arbitration clause isn’t severable (state ground), SC can’t change the winner by deciding the fed question (validity of rest of K)
b) given state ct’s determination of state question, fed question is irrelevant

3. rule 3: SC won’t hear the fed questions if judgment below rests on an adequate state ground
a) adequate state ground = by deciding fed question, SC can’t change outcome

D. problem with the adequate state ground rule – room for “cheating” by state cts

1. if state cts don’t like the fed law for whatever reason, couldn’t they come down with totally inconsistent state law rulings just to keep the case out of fed cts?  (cf. Martin)

a) under Fox Film, SC ought to have declined review in Martin – state ct had decided there was an escheat, property had gone away before Treaty of Peace

b) but SC didn’t decline jurisdiction – actually decided the state law question
· an antecedent state law question – stands in front of a fed rt

· worried about state cts manipulating state law to avoid fed cts

c) this wasn’t an “independent” state ground – intertwined with fed question

2. rule 4: if the state ground is situated such that by manipulating the state law decision the state ct can avoid fed law, SC is going to decide the state question
a) will ask whether the state question decision is plausibly correct (adequate grounding in state law, etc.)

b) if not, SC will decide enough of the state question to decide the fed question

3. difference b/t Martin and Fox Film – in FF, no one felt there was a fed rt at stake
a) no one appears to have been worried about frustration of fed authority

II. Relationship Between State and Fed Grounds of Decision

A. substantive grounds

1. Indiana ex rel. Anderson v. Brand

a) Anderson was teacher in township school in 1924; 1927 Tenure Law; Act of 1933 – K issue, and VS Σ issue – matter of legislative/public power

b) SC of IN determined there were no rts – denied teacher’s claim b/c if there was no K or rt, there’s no impairment

c) issues on appeal to SC

· state law issue: whether there was a K

· fed law issue: whether K was impaired

d) fed jurisdiction analysis, based on the four rules elicited above

· rule 1: case is coming from the highest state ct

· rule 2: there’s a fed question involved in this case

· rule 3: state ground is adequate – state ct ruled that there was no K

· rule 4: is there Martin-like cheating going on?

e) rule 4 analysis – BF’s rules of transmutation

· 1st rule of transmutation: when state law is situated to avoid redress of fed rt, then the state q becomes fed to a certain extent
· fed ct can look to see whether state ct evaded state law, by looking at prior decisions

(a) this will be a problem in cases with novel questions

f) opinions in this case differ in degree of scrutiny given to state ct decisions

g) holding: upon examination of earlier IN cases, the state law question should have been decided in favor of the π teacher; fed ct therefore holds for π

2. Reconstruction Finance Corp v. Beaver County (1946) (Friedman supp)
a) Cong Σ: no taxes on most assets/income of RFC and its subsidiaries, but real property will be taxed; question here is whether property (machinery) in question is “real property” or “personal property”
· PA SC: held that its case law established that personalty are part of real property and can therefore be taxed; sustained the tax
· fed question in this case: whether state can define “real property,” consistent with the fed Σ

· state question in this case: whether this is real or personal

b) here, state ct decision isn’t sufficient
· deciding the fed question changes the outcome of the case – whether Cong meant to create a uniform federal decision or not
c) holding: Cong meant for local law to apply (application of settled state rules)

· 2nd rule of transmutation: when fed law incorporates state law, it becomes a fed question, as in Brand and Martin – only to the extent of making sure state didn’t cheat
· have fed Σ purposely incorporating state rules
3. tension among the rules – trying to create space for state law to do its job…

a) SC review of state decisions, but only to extent that there are fed questions

b) trying to prevent state courts from cheating, manipulating state law

c) Standard Oil v. Johnson (1942) (Friedman supp)
d) CA Σ: license tax on distributing fuel, specifically doesn’t apply to sales to US government and its depts; π sold fuel to US Army Px
· CA SC held for the state, relying on its determination re relationship b/t Px’s and the US govt – a relationship controlled by fed law

e) holding: had state ct relied on state law, SC would have to accept construction that Px wasn’t excepted under the Σ (under Rule 2); but state ct relied on fed law
· answering the fed question would change the result in the case
4. State Tax Comm’n v. Van Cott (1939) (p.517)
a) state income tax Σ exemption for money from US for svcs connected to essential govt functions; VC claimed exemption for salaries paid him as atty for fed agencies, under state Σ and also under fed const immunity
· UT SC ruled in favor of VC, relying on a US SC case (which applied const immunity doctrine)

b) if UT SC had relied specifically on fed law, SC definitely would have juris
· state and fed grounds so interwoven, judgment didn’t rest on an independent interp of state law

· state legis adoption of fed law standards (e.g., state Σ saying it will apply fed stds; state const’l std mimicking fed const’l provision)

c) fed review of question, remanded to state ct after vacating its judgment

B. ambiguity in grounds of decision – Michigan v. Long

1. search and seizure case: in a Terry sweep of a car, found marijuana; MI SC held that police exceeded scope of Terry sweep, ruled for motorist, excluded evidence
a) question: whether state SC decided on state grounds or fed const’l grounds

2. holding: if there’s no clear statement of the grounds for decision, presumption that it was decided on fed grounds
a) alternatives to this presumption:
· ask the state SC directly – but burdensome to state cts
· infer, from other state SC cases, what it meant in this case – but fed cts have no expertise in state laws
· opposite presumption in favor of independent/adequate state grounds – but uniformity interest
3. states can insulate themselves from fed law by making a clear statement that a case is decided on state grounds

4. question of over-protection and under-protection of fed rights – whether the complainant won or lost in state SC

a) if Long had won on state law grounds, then ruling on fed question wouldn’t change outcome, would just be advisory opinion

· NB: this case will only come up in context of overprotection
b) rule is easy when state cts underprotect – fed cts will definitely hear cases

c) but when state cts overprotect – any grounds for fed review of cases?

· some cases where there’s a uniformity interest

· other cases are just complicated…

C. procedural grounds

1. Staub v. Baxley (p.546) – q of review of convictions under state procedural rules 

a) S convicted for violating city ord (didn’t get permit before soliciting membership in union); challenging ordinance as violative of 1st and 14th As
· GA SC refused to hear fed claim, on grounds of GA procedural rule that if you’re going to challenge a Σ on const grounds you have to list the provisions of the Σ and what you think is wrong with them

· state ground: whether she complied with state rule that is predicate to raising constitutional challenges

· fed ground: whether Σ was unconstitutional

b) state ground appears to be (superficially) adequate – but SC hears case

c) fed review of state cases, w/r/t procedural rules

· 1: is it situated in a way to preclude fed review?

· 2: was the state ct cheating?  is there fair/substantial support for the ruling?

(a) here, majority said it’s without fair and substantial support, listing cases where GA has held differently

· 3: does the decision discriminate against fed claims?

· 4: is the rule overly technical? ( distinct from review of subst rules

(a) BF: balance importance of the rt vs. the need for procedure

2. other ways to get around procedural rules

a) if rule itself is unconst (due process, or substantive clauses)

· Reich v. Collins – no notice, eliminates remedy, purpose of denying rts

b) if rule is too novel – cts must follow some rational course with their rules
· unclear as to distinction w/unconst’ty – can something be sufficiently novel to not apply in this case, but not sufficiently novel to be utterly unconst’l

c) if rule is unduly burdensome – suggestion that the rule is too much to ask given the payoff – too difficult to comply

3. another line of doctrine that says we should have even more review of proc rules – cf. Henry v. Mississippi, Lee v. Kemna

a) may go further and ask if the rule had a purpose
b) and if it had a purpose, was that purpose met in another way
4. why treat procedural rules differently from substantive rules

a) proc rule is just a paper barrier – nothing logical to prevent change of outcome

· contra substantive rule, e.g. in Brand – SC can’t decide that something violates the K (fed question) if there’s no K to begin with (state question)

b) question of whether SC should/shouldn’t decide in such a way as to change the outcome (distinct from couldn’t above, in substantive rule case)

III. Review of Federal Court Decisions TC "I. Purposes of Criminal Law" \f C \l "2" 
A. 28 USC §1254
B. Salve Regina

	4 • LOWER FED CTS: FEDERAL QUESTION JURISDICTION TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


** four grants of lower fed ct juris: fed q jurisdiction, habeas corpus, civil rights actions, and diversity cases
I. Background TC "I. Purposes of Criminal Law" \f C \l "2" 
A. contractual model

II. The Constitutional Grant TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Osborn v. Bank of the US (1824) (p.832)
1. came down after McCulloch, question of state taxation of national Bank; here, Ohio imposed annual tax on Bank via an Act that found the Bank was operating in violation of OH law; Osborn, state auditor, confiscated $100K from the Bank [BF characterization: state of Ohio, pursuant to state law, sent two bank robbers to take money from the national Bank]
a) circuit ct heard the case, found for the Bank, ordered state to return money

2. must always ask two questions – statutory question (has Cong granted jurisdiction), and then constitutional question (is such a grant w/in Cong’s power to do so)

3. first question: whether statute granted jurisdiction to fed cts to hear this case

a) note: lower fed cts don’t automatically get jurisdiction

b) holding: obvious that Σ did grant juris (looking at history of the statutes, etc.)
4. second question: whether the jurisdictional grant by Cong is constitutional
a) interesting assertion: that powers of the branches of government are co-extensive
· absent extraordinary cases (where specific powers are finally delegated to a specific branch), powers are co-extensive

b) here, there’s a mixed question (fed and state questions at stake)

· ct framed question as: whether fed cts can hear such mixed questions

· M asserts that there’s no language in Art. III that makes what is the SC appellate jurisdiction different from what’s in the lower ct original jurisdiction… if there’s a fed question that can be in the SC, it can be in the lower fed cts; Cong can choose to grant jurisdiction as it wills

(a) note: BF disagrees; cf. state crim cases, with SC app jurisdiction

c) interesting thing about this case – fed claim doesn’t arise until many layers down

· Bank’s original cause of action: conversion, trespass, replevin (CL)

· defense: state has the power to tax, under Ohio state Σ (state Σ)

· US reply: state can’t pass this Σ, it’s in violation of McCulloch (fed claim)

5. rule in this case: “federal ingredient” – “when a question to which the judicial power of the Union is extended by the constitution, forms an ingredient of the original cause, it is in the power of Congress to give the Circuit Courts jurisdiction of that cause, although other questions of fact or of law may be involved in it”

a) we know from this case, at the very least, that three levels down is enough
B. Textile Workers Union v. Lincoln Mills (1957) (p.840)
1. Cong Σ: any dispute between a union and an employer over a K can go into fed court – Σ makes the unions entities, and gives them the right to sue to enforce contracts; problem is that when a union sues an employer, it’s a plain old K suit, which on its face would be governed by state law; thus difficult to determine how it would arise under fed law
a) here, union comes to court to sue for a contract against a company
b) Δ company’s arg: no jurisdiction because contract cases are based on state law
2. holding: “the substantive law to apply in suits under § 301(a) is federal law, which the courts must fashion from the policy of our national labor laws” – federalizes all K law dealing with collective bargaining agreements
C. another proposed solution: protective jurisdiction – if Cong could have legislated in that area, then it’s okay to confer jurisdiction
1. this works to protect labor unions (Textile Mills), b/c of Commerce Clause

2. problems with this proposal

a) formalistic criticism – Art. III doesn’t say “all cases that could arise under”

b) formal analytic – reason for “arising under” is to interpret fed law, and there’s no fed law to interpret here; we don’t have the purpose for which Art. III allowed such jurisdiction

c) political – don’t want to let cts take over in an area where Cong didn’t pass the law due to political constraints; cts shouldn’t just solve that problem for Cong

D. Const grants fed question jurisdiction – to make sure there’s coherent interp of fed law

1. there are some cases that just don’t seem to have fed law questions in them, but Cong is worried about hostility of states to the parties (not to the law)

2. all of this is about whether you can manipulate fed question jurisdiction to meet the purposes of protection
III. The Statutory Grant TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Louisville & Nashville R. Co. v. Mottley (1908) (p.856)
1. Mottleys sued RR for breach of K; K was for unlimited free passes; Cong passed Act forbidding award of free passes, so RR stopped granting them; Mottleys sued in fed ct
a) claims of Mottleys

· sued under the fed Σ – arg that it doesn’t apply retroactively

· in alternative – if fed Σ does apply to them, it violates DPC

2. holding: against Mottleys – well-pleaded complaint rule
a) there were definitely fed questions (interp of fed Σ, constitutional DPC claim), but fed question must be on the face of the complaint
b) anticipated fed defenses (as here) aren’t enough – fed law defense by RR…

B. distinction b/t Osborn and Mottley – Osborn is const’l grant (Art. III), Mottley is Σtory (§1331)

1. ct says: const’l grant is much broader, Σtory grant is specific and limited – strange, since Σ seems to read just like Art. III…

2. reasons to treat statutory grant as smaller than const’l grant

a) if Σ interpreted just like const, would create very broad fed jurisdiction, which we tend not to want, for caseload reasons

b) beneficial to read const so broadly b/c constitutions are hard to amend – need wiggle room in order for it to be able to reach the most cases
IV. Incorporation of Federal Standards TC "I. Purposes of Criminal Law" \f C \l "2" 
1. American Well Works Co. v. Layne & Bowler Co. (1916) (p.863) (Holmes majority)

2. π had a pump that it had manufactured and was using, applied for a patent; Δ allegedly libeled and slandered π’s title to the pump; π sues in fed ct
a) fed claim: this is a patent infringement q, most of which are exclusively litigated in fed cts

3. holding: no jurisdiction – a case “arises under” the law that creates the cause of action
a) no juris, since nothing in the fed patent laws made Δ liable to π for relief sought

4. here: fed int isn’t that important, since fed issue is a non-determinative factor
B. Shoshone Mining Co v. Rutter (1900) (p.867)

1. background Q: are there fed causes of action that don’t arise under fed law?

2. facts: there’s a claim on the land; fed Σ governing patents on mining claims said that figuring out who owns the land is based on local laws or customs

a) question of whether there is fed jurisdiction over claims raised based on this fed Σ; only possible grounds of jurisdiction would be the Σ, and thus the question is whether causes of action under this statute are “arising under”

3. holding: adverse suit is NOT w/in general grant of fed question juris, since adverse suit to determine right of possession might not involve const or fed issue; adverse claims may just present a question of fact, analysis of local rules and customs, or the effect of state statutes

a) seems inconsistent with American Wellworks…

4. on this issue – you’re going to have lots of cases hard to administer, very fact-heavy litigation; we respect state cts on this issue

a) it all comes down to docket issues…

C. Smith v. Kansas City Title & Trust (1921) (p.869)
1. SH suit to enjoin trust co from investing in fed bonds that Fed Land Banks issued under authority of Cong Σ

a) SH arg: state law prohibited trust co from investing in bonds not issued pursuant to valid law; fed statute was constitutionally invalid

b) state issue: trust co can’t invest in invalid bonds

c) fed issue: bonds were invalid under the const

d) holding: even though state law gave claimed right and claimed remedy, there is fed jurisdiction b/c constitutional validity of Congressional act was drawn into question
e) “Where it appears from the bill or statement of π [well-pleaded complaint] that rt to relief depends on construction or application of Const or laws of US, and that such fed claim is not merely colorable and rests on reasonable foundation, DCt has juris under this provision.”

f) side note: here, the fed issue is outcome-determinative

D. Franchise Tax Bd of CA v. Construction Laborers Vacation Trust (1983)

1. Cong Σ: ERISA, protects ppl’s pension funds, has rules and creates a rt of action; Trust was a collective action measure for construction workers (who don’t have stable long-term employers); Trust wasn’t paying back taxes, though

a) two causes of action: tax law claim; claim under state declaratory statute
b) Trust removes to fed ct

2. question of whether removal is valid

a) no removal on first claim – just a claim of taxes owed under state law

b) second claim is trickier – rests on fed ERISA…

· only reason this case has a fed claim in cause of action is b/c of the declaratory judgment statute; if not for dec judgments, fed q would arise as a defense
3. basic rule: declaratory judgment act can’t expand jurisdiction
a) question then is if absent DJA, could parties get into ct anyways?

b) how this case should have turned out – fed juris, because Trust has own DJA action against declaratory judgment π; since that case could go to fed ct, FTB could bring their case in fed ct
c) actual holding (acc. to BF) is incoherent…

4. black-letter test: would this case expand jurisdiction of fed ct?
a) answer by flipping it and asking if CLVT would have a coercive suit in fed ct; here, they would have, so you allow it
E. Merrell Dow Pharmaceuticals Inc. v. Thompson (1986) (J. Stevens) (5-4) (p.870)
1. Scottish and Canadian residents file suit in OH state ct against US manufacturer/distrib of Bendectin for allegedly causing birth defects; 5 of 6 claims for damages based in state law or CL theories of negligence, breach of warranty, strict liability, fraud, and gross negligence

a) one fed claim: drug was ‘misbranded’ in violation of Federal Food, Drug and Cosmetic Act (FDCA) b/c labeling didn’t warn of potential dangers

b) MD filed for removal to fed ct; πs said can’t do this b/c no subject matter juris 

2. question: does incorporation of fed std in a state-law private action, when Cong intended that there not be a fed private action for violations of that fed standard, make the action one “arising under the Const, laws, or treaties of the U.S.” per 29 USC § 1331?

a) holding: NO, no fed jurisdiction – Const’l “arising under” includes all cases where fed Q is “an ingredient” of the action (Osborn), but Σtory grant of fed Q juris is more limited (Verlinden)

3. ways to get fed question jurisdiction

a) suit arises under law that creates cause of action (Am Wellworks, Holmes)

b) if vindication of rt under state law turns on construction of fed law (Franchise Tax Board) – mere presence of fed issue doesn’t give fed Q juris

· uniformity alone is insufficient fed interest

c) note: novelty of the fed issue isn’t sufficient to grant fed Q juris (e.g., arg that there’s a novel fed issue relating to extraterritorial application of Σ in Canada)

4. Brennan dissent

a) π’s claim of FDCA mislabeling proximately causing injury is instance when “rt of relief depended on construction/application of the Const/laws of the US” per Smith. Claim isn’t frivolous/meritless, so it arises under fed law w/in meaning of § 1331

b) cases w/ state cause of action, but essential federal element, arise under fed law w/in meaning of § 1331 because state places fed law into a context where it will operate to shape behavior

· it won’t matter to the individual whose behavior is shaped whether enforcement comes from state or fed source, and there’s danger that states will shape behavior in the wrong way if they misinterpret fed law

F. Grable & Sons Metal Products (2005) (p.50 Friedman supp)
1. note: here, ct treated Smith as the governing case, and Merrell Dow as a limited exception 

2. IRS seized Grable’s property to satisfy tax delinquency, mailed notice by certified mail; G did nothing, IRS sold property to Darue; five years later, G brings quiet title action in state ct saying D’s title invalid since IRS didn’t satisfy fed Σ req’ts (written notice must be “given to the owner of the property or left at his usual place of abode or business”); G said this meant personal service; mailed notice not enough

a) D removed to fed ct on grounds that claim of title depended on interpretation of notice statute in the fed tax law

b) fed district ct granted summary judgment to D; 6th Cir affirms

3. holding: affirmed summary judgment for D

a) new rule: does a state law claim necessarily raise a (1) stated fed issue, (2) actually disputed and substantial, which (3) a fed forum may entertain w/o disturbing any congressionally approved balance of fed and state juris responsibilities
b) national interest in providing fed forum for fed tax litigation is sufficiently substantial to support exercise of fed Q jurisdiction over disputed issue on removal

· whether G was given notice w/in meaning of fed Σ is an essential element of his quiet title claim

· meaning of the fed Σ is in dispute – the only legal or factual issue in dispute

c) wouldn’t distort division of labor b/t state and fed cts that Cong provided/assumed

4. reads Merrell Dow not to require fed cause of action as a necessary (rather than sufficient) condition for fed Q jurisdiction – fed cause of action is NOT necessary (Smith)

a) absence of fed private right of action is evidence relevant to, but not dispositive of, the “sensitive judgments about congressional intent” that §1331 requires

· absence of fed cause of action affects substantiality; is also a clue to Cong’s conception of scope of juris to be exercised under §1331, when read w/ lack of preemption of state remedies

b) application: even though like in Merrell, there’s no fed private right of action, here, the small number of quiet title cases involving fed issues means that fed jurisdiction wouldn’t be too disruptive to fed / state jurisdiction balance

G. BF’s way of distinguishing Merrell Dow from Smith

1. MD = state incorporating fed law

a) reason ct said there’s no jurisdiction in MD:  no private right of action because Cong hadn’t created the private right of action – state adopts fed law in MD
b) had Cong thought about it, could’ve adopted private (fed) right of action
c) unless Cong actually does so, ct isn’t going to grant it
d) Smith, Grabel – didn’t adopt fed standard, just bound by fed law under supremacy clause
e) would be incoherent for Cong to bind πs to fed law, and then treat cases as not arising under fed law
2. won’t let into fed ct cases where state law chooses to incorporate fed standard unless Congress has created private right of action when creating fed standard; will allow in Smith/Grabel where fed law is supreme
V. Theory of Federal Question Jurisdiction
A. reasons to choose between federal and state cts

1. which law the case is brought under – fed q’s in fed cts, state q’s in state cts

2. caseload – e.g., Shoshone is a case where there are many cases and little need; there might be a situation where there are many cases and much need
3. adequacy of SC review – if there isn’t review in lower fed cts, it may still be enough just to have SC review of state SC judgments

a) e.g., may be adequate in Smith: impt fed Σ was challenged, and SC may grant cert

4. state ct bias – is this the sort of case we’re comfortable putting under juris of state cts?

B. reasons not to expand “well-pleaded complaint” rule to include an answer – caseload, federalism (it’s all about state laws), docket management

1. American Wellworks – arg in favor of putting it in fed ct is that the chief issue was a fed law element that Cong said should be in fed ct; but many policy args against (see above)

2. Shoshone – makes sense that there’s no fed juris here; cause of action based wholly on state law that would happen in lots of cases, so it doesn’t make sense to have it in fed ct

3. Smith – should perhaps go to fed ct, since it turns on the constitutionality of a fed Σ

4. Merrell Dow –

a) arg in favor: negligence component has massive ramifications, and turns on a fed Σ

b) arg against: state law likely to predominate; caseload problems
	5 • LOWER FED CTS: HABEAS CORPUS


I. Scope of the Writ, and Models of Habeas
A. background – common law writ in England

1. common law cts asked just one question: whether ct that had jurisdiction to imprison the Δ
a) b/c of the nature of the writ, one extraordinary feature attached to it – could come again and again seeking writ – res judicata didn’t apply
2. in US – guaranteed in Constitution under suspension clause but until 1867 fed cts didn’t have authority to issue writ against state officials/courts
a) Act of 1867, fed cts granted authority to issue writ to ppl in custody in violation of treaties/laws of the US – in custody in violation of fed law
· concern about state cts and practices in aftermath of the war
B. genesis: Brown v. Allen (1953) (Friedman supp) – erosion of CL limitation on habeas
1. two legal issues resolved in Brown

a) value of a denial of cert (will cover more later; denials of cert don’t mean anything)

b) main question: whether trial ct had to hold a hearing, what procedures it had to file
2. holding: seems to hold that in every case raising a constitutional question, the fed ct has to resolve that question at least so long as its been raised in state ct
a) SC in deciding Brown assumes that habeas lies to hear any of these const’l claims
b) stretching of CL limitation (habeas is just a jurisdictional examination) until it disappears entirely – habeas now to resolve any const’l claims
c) can raise in fed cts claims of const’l violation by any of the state cts

d) consistent with guilt/innocence model of habeas; inconsistent with process model (since Δ could take it up in direct appeal)
3. lack of res judicata creates a problem – CL rule carried over so that in principle you could keep going through the fed cts again and again… one reason for Stone holding
C. models (theories) of habeas
1. rights – importance of the rts at stake require that fed habeas review be available
a) idea that fed rts at stake weren’t being protected by state cts; those being held in violation of fed rts deserve relief

2. custody – keeping someone in custody = liberty int, which is impt enough to require habeas
a) rights and custody models go together – if rts are violated but not in jail, no habeas; if in jail, but no claim that fed rights have been violated, no habeas
3. process – don’t need fed habeas review if the state cts provided a full/fair oppty to be heard
4. innocence/guilt – looking for those types of claims more likely to produce innocent ppl
5. appellate – BF’s model; fed ct in habeas is just sitting in the shoes of an appellate ct

a) note: appellate model seems to be directly opposed to process model
b) note: they’re trying to work out rules of crim procedure, so bring the fed cts in, let them sort through it (percolation theory…)
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6. Stone v. Powell (1976) (p.23 Friedman supp) – 4th A exclusionary rule
a) issue: whether fed ct should be considering evidence about search and seizure when Δ has already been given full/fair litigation in state ct
· under Brown, seems clear that habeas lies to hear this claim…
b) holding: no habeas – exclusionary rule is prophylactic, not actually a const’l rt (which garner habeas protection)
c) seems to be based on a deterrence theory – exclusionary rule serves purpose of deterring police from violating ppl’s rts; must weigh the need for deterrence against cost to law enforcement and determine what the rule should be
· here, ct says habeas is so far down the road that police won’t know about it, won’t be deterred by habeas review

d) definitely based on process theory – no habeas if Δ had full/fair oppty to be heard

e) guilt/innocence theory – 4th A exclusionary rule as an exception to grant of habeas, since evidence being  excluded is often more telling than anything that will be left in, allows guilty ppl to get off b/c of some evidence that is excluded
· innocence theory from Friendly: habeas only for Δs who allege that actual innocence – habeas is about innocent people being stuck in jail

· application in Stone: habeas only exists for claims that go to guilt or innocence; if it’s the kind of claim that implicates the guilty/innocent distinction, you can get habeas

7. Jackson v. VA (1979)
a) claim: insufficient evidence in trial ct record to establish proof beyond a reas doubt

b) holding: such a claim is cognizable in a habeas ct

· consistent with all theories except for the process-based theory

· all that process theory says is that habeas is available if the state didn’t afford you process; under process theory you could never have a claim heard if the state gave you full process

(a) here, trial ct didn’t refuse to apply exclusionary rule; simply found that there was no 4th A violation

c) if process theory were to govern, it would be a rare habeas corpus case that went through; would have to be able to say that state ct refused to give you full process
8. Rose v. Mitchell (1979)
a) racial discrimination on selection of jury; question whether this is cognizable
b) holding: yes, this is cognizable in a habeas ct
· rights theory: yes, it’s a const rt (jury trial, no racial discrim)

· liberty theory: yes, Δ is in jail

· guilt/innocence: no, as long as everything goes right at trial, we have a clean guilt/innocence determination (there’s a whole trial determinative of guilt or innocence)

· process theory: no, there are also trial and app cts – full/fair oppty
9. Kimmelman v. Morrison
a) claim of ineffective assistance of counsel

· interesting about this claim: only alleged atty error is failure to object to a piece of critical evidence on ground of unlawful seizure (exclusionary rule)

b) holding: yes, this is cognizable in a habeas ct

· rights and liberty theories: yes

· guilt/innocence: yes and no
(a) no, if it’s just a disguised 4th A claim (see Stone)

· yes, a straight IAC claim does go to guilt/innocence determination

· process: yes, if Δ was stuck with the same counsel all the way up through state system (not such a huge leap, since state appoints counsel…)

10. Withrow v. Williams (1993)

a) question whether habeas ct should hear Miranda claims

b) holding: yes, this is cognizable in a habeas ct

· rights and liberty theory: yes

· guilt/innocence: yes and no

· Miranda sweeps broader that the rt to be free from coerced confessions, since it’s a prophylactic rule – in a lot of Miranda cases, you do have coerced confessions; but not all of them go to guilt/innocence

· process: no, Δ could take it up on direct appeal

11. Herrera

a) new evidence showing that death penalty Δ didn’t actually commit the crime
b) problem with this case – there was no const violation, just a mistake of fact
· only has a claim that he’s going to be executed, and he’s actually innocent

c) opinion is confusing – can’t really say what the ct holds

· might hold that the claim is not cognizable under habeas

· might hold that in a strong enough case of innocence, claim would be cognizable

· might hold that if the state won’t hear it, we’ll hear it

d) ct can’t just come down and say whether there’s a right not to be executed if you’re innocent; but must say something about the rt, b/c no habeas w/o an underlying rt

· process theory with this right – must have procedure in place to prevent an innocent man from being executed – but this procedure is called a trial…

e) take Herrera out of the picture, since it’s just confusing
D. “new law” – Teague v. Lane

1. in Batson, ct held that you can’t exercise peremptory strikes in a racially discrim manner (before Batson, had to prove that prosecutor used racially discrim strikes in every single case); then in Allen, held that Batson rule shouldn’t be applied retroactively on habeas reviews to convictions that became final before the Batson decision

a) this case is all about timing: Batson hadn’t been decided until Teague was done with the state ct process

b) Teague argues that this is a different claim altogether – not just EPC claim, but also 6th A claim for fair jury trial

2. holding: no new rules on habeas
a) analysis: have to decide if this is a new rule – if it would be a new rule, they’re not going to hear the merits of the claim, not going to answer the questions raised
b) otherwise, SC opinion would be an advisory opinion – given that purpose of habeas is to incentivize state cts to do the right thing at the time of trial

· state cts didn’t know about the new rule, so state ct did nothing wrong

· can’t grant the writ, b/c Teague would benefit and all these other Δs won’t

· if SC decides on the rule and then says that Teague won’t get advantage of it, then it would indeed be an advisory opinion

c) note: distinct from Kimmelman – claim was perfectly good from the beginning, but bad lawyer didn’t raise it

d) appellate model – SC drafting lower fed cts to act as intermediary appellate cts

· Teague ct tampened down the “spigot,” thinks we’ve got enough rights

(a) if it’s fair for SC to open up the spigot in Brown, it’s fair for them to close it in Teague

· misguided about this arg – they’re not just making judgment about the subst rts themselves, but they’re shutting down a procedural mechanism

(a) foolish for ct to shut down habeas in this way, b/c they might need it in future (rights come up in different guises in different cases…)

3. legal retroactivity – everyone currently in the ct system gets the benefit of the rule

a) so even if the law changes pretty dramatically, everyone should benefit from it

4. problem with this legal approach, once you open it up to habeas, and no res judicata

a) every time the law changes, a prisoner will file a new habeas claim, in hopes that somewhere down the road you could get lucky

b) can solve this problem three ways:

· fix the res judicata rule, limit number of habeas petitions

· make some decision re scope of rts that habeas applies to

· statute of limitations

c) in the new habeas statutes, we do all three things

5. limiting the scope of the rule
a) Warren Court, making lots of sweeping rulings re rights – ad hoc approach, making rules as to when and how the new rules would apply retroactively

b) Harlan troubled by this – for him, “retroactive” means all the cases down the state ct review process; all cases that haven’t gone to final judgment

· but habeas is a different beast – retroactivity doesn’t automatically apply

· must think through the purpose of habeas, and then decide whether or not to have retroactivity there

c) ct’s view of purpose of habeas, as illuminated by Teague

· deterrence theory – keeping state cts in line
· making sure state cts got the rule rt at time of decision, but not imposing any new obligations on that state cts (i.e., not applying a new rule on const law retroactively in “punishing” state cts by overturning their decisions)
6. definition of “new rule” – SC seems to view it in very broad terms: Butler v. McKeller
a) in Edwards, ct held that if you’re arrested, read Miranda rts, and you request a lawyer, they have to stop questioning you until you get a lawyer; in Robertson, question of when police to question you about a different offense, and you answer those questions – ct held that this confession isn’t admissible, Edwards rule applies to subsequent questioning as well

· note: SC said Robertson was “controlled by” Edwards

b) so in Butler: Δ is in prison, was taken out of cell, was read Miranda rts, asked for a lawyer, they put him back in his cell, taken out later and questioned about something else, blabbed, and was convicted

· Δ asked for Robertson rule on habeas

c) holding: no, Robertson was a “new rule,” even though SC had said that it was controlled by Edwards (which wasn’t a new rule)

· reasoning: it was “susceptible to debate by reasonable minds”

7. exceptions to “no new rule”

a) if Σ makes the primary conduct unconstitutional
· e.g., if you’re in jail under death penalty for rape, and SC decides you can’t const’ly impose death penalty for rape, you get advantage of the new rule

b) rts that are so fundamental (“watershed rights”)

· turns on likelihood of an accurate conviction

· e.g., right to counsel – Gideon v. Wainwright

· but cts haven’t found any other watershed rights since… this exception doesn’t have much of an impact
8. new statute – Williams v. Taylor (2000) (p.1336)
9. defense lawyer failed to introduce mitigating evidence at sentencing, Δ was sentenced to death; Δ raised this IAC claim in state postconviction proceeding
a) state trial judge granted IAC claim under Strickland standard; VA SC reversed, relying on Lockhart (no prejudice results from a lawyer’s failure to have made an objection that is no longer meritorious)

b) Δ then sought habeas relief – DCt grants (focus on failure to introduce mitigation evidence); 4th Cir reverses (construed AEDPA as barring relief unless state ct “decided the question by interpreting or applying the relevant precedent in a manner that reasonable jurists would all agree is unreasonable”)

10. at issue: meaning of AEDPA, §2254(d)(1) – what it means for state ct decision to be contrary to, or an unreasonable application of, clearly established federal law, as determined by SCOTUS
a) before Williams, would have thought this was just codifying Teague

· except “as determined by SC” limitation, and no exceptions

b) nobody on SC buys this explanation, however

· everyone agrees that Cong doesn’t want habeas cts quickly overturning what state cts have done (sort of deference)

· disagreement over scope of this – Stevens interp and O’Connor interp

11. Stevens interp of AEDPA: “contrary to” and “unreasonable application of” are essentially the same thing (“mood of Congress”)

a) most cases are mixed q’s of law and fact – incremental deviations from existing law

· same problem as in Teague: difficulty of defining “new law”

b) reads it all together, basically says that fed ct is still supposed to do what they always did, figure out if states got it wrong and if so, change it

12. O’Connor interp: these are two distinct clauses

a) “contrary to” – questions of law (if state ct applied wrong rule, got the rule wrong)

b) “unreasonable application of” – questions of facts, mixed questions of law and fact

· where state cts get the law right but the factual application is wrong

· where state cts unreasonably extend principle to a new set of facts where it shouldn’t apply, or unreasonably refuse to extend principle where it should

c) so under second clause, habeas ct is to look whether or not it’s reasonable
· will get deviations from existing law, but will just float those to the state cts

13. so it seems like this case introduces a new model: deference model
a) clearly changes the std of review – before this case, you’d think the std of review was de novo; but now, we’re going to float the state cts the difference

b) most benign interp of AEDPA: all Cong was doing was saying that as long as the state cts are being reasonable, we’ll uphold their decisions

E. relationship b/t Teague doctrine and §2254 Williams doctrine

1. Williams “contrary to” – habeas ct will reverse if the state ct got the law wrong

a) seems to be the same as Teague, which says no new rule – so if there’s a rule at the state ct, you should get advantage of that rule on fed review; if the state ct deviated from the rule, you get habeas writ granted

b) it’s not a “new rule” if the state ct acted contrary from settled law; will get the writ granted under both Teague and Williams in this case

c) one slight difference: SCOTUS limitation in §2254

2. Williams “unreasonable application of law” – if state cts deviate from the rule (correct rule but extended), you get don’t writ granted as long as it’s w/in a reasonable range of deviation

a) same as Teague: “no new rule” = just a question of how big is the scope of the old rule; reasonable deviation from the old rule, in practice, is fine under Teague

b) side note: while in theory this is a two-way ratchet, this actually just functions when the state cts deviated in an anti-Δ way (if it deviated in a way that was pro-Δ, there wouldn’t be a Δ in fed ct making a habeas petition)

3. Williams “unreasonable application of facts” – where there’s no disagreement over the rule, but there’s a question as to the application of that rule to the facts, you’ll get the writ granted only if it’s an unreasonable application of the rule

a) this is the different part – before Williams, under Teague, you get the writ as long as you’re asking for an old rule

b) facts are trickier – Williams says you also get the writ granted if state ct got the rule exactly right (usually for rules that are standards), but it was unreasonably applied to the facts
4. so: the difficulty is in determining whether a difference is one of fact or one of law
a) only way to do this is by looking at cases; differences are all a matter of degree
5. another question: what does Williams do to the first Teague exception (new rule saying that underlying conduct can’t be punished)

a) only way this will have bite is if you can have differences of degree on substantive questions just like you can in procedural questions

b) Williams doesn’t have any exceptions – does it have to?

· implicitly, Teague exception has to apply to subst law – inconceivable that a fed ct would say they won’t grant writ because conduct was criminalized at time of trial, and that state ct therefore didn’t act contrary to settled law

6. bottom line: not sure how much of a difference b/t Teague and Williams

a) all a matter of degree, questions of facts and law
II. Procedural Default TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Daniels v. Allen (1953) (p.1359) – companion case to Brown v. Allen
1. rule that you have to mail your petition for appeal within 60 days; lawyer, instead of mailing it in on 60th day, hand-delivers it on the 61st day
2. holding – procedural failing was decisive, precluded habeas

a) didn’t bring this claim in state appeal, so he doesn’t get to bring the claim on habeas

b) adequate state grounds rule
B. Fay v. Noia (1963) (p.1360)

1. N had been given truth serum to confess; when Δ was getting sentenced, judge made odd set of remarks that had it been up to him he would be imposing death penalty, but wife convinced him to just give him life; N’s co-Δs appealed, but N decided to let sleeping dogs lie and chose not to appeal; co-Δs win on appeal and are out; N then files habeas petition
2. holding: Brennan rejects the Daniels rule
a) adequate state grounds rule applies to fed appellate review, but not habeas review

· difference b/t appellate and habeas review – habeas jurisdiction is not confined to judgments/decrees of state cts, habeas lies to enforce rt of personal liberty

· habeas ct has more power (supervisory) over state ct – counterintuitive, you’d think app ct has more power over state ct

3. why habeas ct has more power – they’re not revising the state ct judgment, they’re just acting on the body of the prisoner (just letting him go)

4. exception – if Δ has deliberately bypassed the procedure of the state cts, no habeas review

a) here, this isn’t a deliberate bypass because he faced a “grisly choice”…
C. Wainwright v. Sikes (1977) (p.1363)

1. Δ shot his buddy, calls the police; read his Miranda rights, confessed to the murder; convicted; then files a habeas petition, claiming a Miranda violation, that his waiver of his Miranda rights was invalid because he was drunk
2. problem: Δ didn’t raise this Miranda claim at trial

a) under Daniels, this procedural failing would bar habeas relief

b) under Fay, it wouldn’t bar relief – no deliberate bypass of procedure by Δ

· deliberate bypass by Δ’s lawyer… evidence that lawyer made a strategic decision not to bring this claim

c) problem with Fay std as applied here – at trial, atty will be making these decisions all the time without consultation with client

· here, it’s an at-trial decision; in Noia, it was a decision not to appeal

3. holding: fed habeas relief isn’t available to procedural defaults unless Δ can show cause for the default and prejudice that resulted
a) “cause” and “prejudice” are both pretty vague… all the action is around “cause”
D. acceptable causes

1. novelty – a new claim, not raised below because you didn’t realize it was possible
a) if you could/should have known about it (test: if the tools were available), you should have raised it; if it came out of the blue, then you’re excused

b) BUT: Teague shoots this down in a big way

· if the tools were available, you should have raised the claim

· if the tools weren’t available, then it’s a new rule, and you don’t get habeas

c) the one way this novelty exception can work is under Teague exception

· but this doesn’t add anything, b/c already covered under Teague exception

2. ineffective assistance of counsel under 6th A – reason I didn’t raise the claim was b/c my lawyer flunked the 6th A test (didn’t have a constitutionally effective lawyer)
a) this claim doesn’t really matter either, though, b/c if you had a 6th A violation, you’d get habeas anyways – IAC is a habeas claim in itself

b) one tricky situation – state could say that IAC claim was defaulted (wasn’t raised properly below)… but a case has held that you can’t default IAC claims on direct appeal – so this type of “cause” doesn’t add anything

3. state interference (external impediment) – cf. Amadeo v. Zant (p.1378), where state DA was just barely toeing line re discrim on jury selection in order to avoid const violation
a) if the state covered it up, and you should have known about it, no habeas

b) but by and large, if the state is responsible for you not knowing about claim (or if s.t. external kept you from knowing about claim), then you can raise it on habeas

4. Murray v. Carrier (p.1381) – one stunning exception: when the lawyer’s performance falls below the 6th A bar of IAC; i.e., if lawyer messes up (negligence, incompetence, inadvertence), but doesn’t constitute IAC
a) holding: tough; lawyer fault that doesn’t constitute IAC doesn’t constitute cause for procedural default

b) safeguard in these situations – actual innocence
· if you can make a showing that you’re actually innocent, then you can get your claim heard
III. “Cause and Prejudice” Standard TC "I. Purposes of Criminal Law" \f C \l "2"  for Procedural Default 

A. exhaustion – before you can come to habeas ct, must exhaust your state remedies
1. very specific meaning – had to raise your fed claim through the process once

a) state cts didn’t have to adjudicate it; didn’t have to go to state habeas even if law changed in interim – just had to fairly present claim through the state system once

b) benefited the petitioners to exhaust – if state ct heard it on merits, it would wash out any procedural default problems
2. complicated question of “mixed petitions” – some exhausted and some non-exhausted grounds in the habeas petition

a) some circs where you may excuse requirement of exhaustion, but by and large, this is a threshold requirement

· the one thing you can’t do with a mixed petition is to hear the petition

b) either dismiss petition, have petitioner go back to state ct and exhaust claims and bring the whole thing back; or petitioner could decide to dismiss the unexhausted claims and litigate what was exhausted, coming back a second time with the unexhausted claims…

3. turns out this was a trick, to which there was only one right answer – must dismiss petition, have petitioner come back with a fully exhausted claim (due to the next doctrine – successive petitions)

B. successive petitions TC "I. Purposes of Criminal Law" \f C \l "2" 
1. two circs where you can come to a habeas ct more than once
a) you bring petition A with claims 1-5, then bring petition B with claims 6-10

b) bring claims 1-5, then come back with claim 3 again b/c law has changed in interim

· this second circ is “abuse of the writ”

2. rule for successor petitions and abuse of the writ – not permitted unless you can show cause and prejudice (law prior to AEDPA)

a) note: this rule basically eliminates the “no res judicata” aspect of habeas

C. fact-finding TC "I. Purposes of Criminal Law" \f C \l "2" 
1. was always (and still is, even under AEDPA) the case that fed cts will defer to state ct fact-finding
a) law went through some changes, used to be some circs where we didn’t defer; now under AEDPA we defer all the time, as long as it’s reasonable
b) bite wasn’t so much what to do with state ct facts, but when a fed ct would hold an evidentiary hearing – such hearings could find new facts that could cast doubt on state ct findings

c) so then, as now, trick for habeas Δ was to get an evidentiary hearing

d) prior to AEDPA, idea was that of course you’re going to hold a hearing

· then along came the whole cause and prejudice thing, which then applied to fact-finding

· in order to get new facts, have to show cause and prejudice, or actual innocence (e.g., need for DNA testing)
D. it all ends up looking just like an appeal, for the most part
1. novelty doesn’t work, given Teague

2. state interference is a lot like adequate/independent grounds – if it was the state’s fault, you then get review

3. IAC claim – even though ineffective assistance of counsel short of 6th A bar doesn’t constitute cause, it forced cts to adjudicate IAC claims in a serious way (put focus on what exactly constitutes 6th A IAC)

4. EXCEPT for actual innocence safeguard

E. how AEDPA changes things

1. Williams is AEDPA; we know that AEDPA doesn’t apply to procedural default
a) AEDPA doesn’t generally apply to exhaustion, beyond just a couple things
· even though you can’t adjudicate unexhausted claims in favor of petitioner, you can adjudicate them against petitioner – if ct looks at unexhausted claims and sees they’re completely not meritorious, it can just rule on them

· AEDPA and fact-finding – §2254(e)(2)

· Σtory std re availability of evidentiary hearings (p.1357)

· only time we’re interested in new facts on habeas now is if they will establish your innocence; not interested if they’re going to show a const violation (problem for deterrence model)

b) AEDPA and successive petitions (p.1386) – §2244(b)

· can only come back a second time with claims that weren’t in the first petition (can’t ever come back in claims that were in the first petition)

· with claims that weren’t in the first petition, can raise them only if

(a) the claim relies on a new rule of constitutional law (Teague 1), or

(b) the factual predicate for claim couldn’t have been discovered previously through due diligence (state interference), and those underlying facts establish your innocence

2. impt change to existing law – if you couldn’t establish your claim before b/c of state interference, you’re still not going to get out unless that claim establishes your innocence

a) if you come a second time, and the reason you come again is b/c you’ve just discovered that the state covered up impt facts, this isn’t going to help you unless you’re actually innocent

3. one other impt thing in AEDPA – one-year statute of limitations
4. though AEDPA definitely imposes new rules and changes, they leave habeas cts available in every claim that was litigated in state cts, to make sure state cts did the reasonable thing
a) SC can’t review all cases, and there’s an impt int in having fed review of cases

b) another possibility: Cong wanted to roll back habeas as much as possible – pure politics

c) they’ve basically taken Judge Friendly’s innocence test and applied it to successive petitions and fact-finding

	6 • LOWER FED CTS: CIVIL RIGHTS, AND DIVERSITY


I. Civil Rights: Bivens Actions – Deprivation of 4th A Rights TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Bivens v. Six Unknown Named Agents (1971) (p.804)
1. complaint: violation of 4th A – question of whether violation of 4th A by a fed agent acting under color of his authority gives rise to a cause of action for damages consequent upon his unconst conduct
a) basis for removal – under TN v. Davis

b) Σ allowing such removal when it’s fed agents acting under color of fed authority

c) second question: whether such removal is constitutional

2. Bivens sues, claims cause of action under 4th A
a) government response: this is a state tort action, and there’s no tort, b/c they were acting under their authority
b) B response: 4th A strips them of any authority they claim to have there
c) so q is if a Σ that permits this to be removed to fed ct is consistent w/the const
3. holding: there is a cause of action, and B can get damages

a) we understand that the suit can look like the one under state tort law, but that can’t really be right – 4th A is its own set of rules re conduct, underlying the state laws, so just go under 4th A analysis

b) although 4th A doesn’t expressly provide a cause of action or any other remedy, and Cong hadn’t provided a Σtory remedy, SC held that fed cts have power to recognize such a remedy

· const can be a source of rights independent of state law, and all rights require a remedy (Marbury)

c) Bivens claim is specifically for violation of constitutional protections – expanded beyond 4th A context in subsequent cases (see below)

4. another issue still left – whether 4th A cause of action gives rise to a claim for money damages
a) answer comes from Marbury – all rights give rise to a remedy
b) for someone in B’s shoes, it’s damages or nothing; no equitable remedy available, since the search has already happened and nothing was turned up so there’s no exclusion available as a remedy

B. Davis v. Passman (1979) (p.814)

1. similar damages question… Davis sues Congressman for sex discrim in violation of EPC
a) in this context, there’s a Σ governing this situation (Title VII), Σ specifically excludes personal staff of Congress from the effect of the Σ

2. holding: fact of exclusion is exactly why Davis is entitled to cause of action under 5th A – wherever there’s a right, there’s a remedy (citing Bivens and Marbury)

C. Carlson v. Green (1980) (p.816)

1. action alleging that failure of fed prison officials to provide medical attention to π’s deceased son constituted cruel and unusual punishment under 8th A

a) Δ arg: can’t sue them for money damages b/c of a Σ (Fed Torts Claim Act), π should sue under that

b) but π wants to sue under 8th A, claiming he has a right that the Σ doesn’t touch

· FTCA allows suits against the US, not against individual fed officials

(a) this matters b/c of getting the right deterrent effect (want to deter unconst individual conduct)

· FTCA doesn’t allow punitive damages or jury trial

(a) so π arg that Σtory remedy isn’t sufficient, under Marbury/Bivens

2. holding: permitted the suit in fed ct, given the advantages of the fed suit
a) statutory remedy isn’t equally effective, so π gets to sue under the const

D. Bush v. Lucas (1983) (p.817)

1. aerospace engineer working for NASA claimed he had been demoted in retaliation for exercising his 1st A rights; sues his supervisor under the const

a) supervisor says there’s an administrative remedy – there is a remedy available
b) π argues this remedy wasn’t sufficient – didn’t get a jury trial, didn’t get punitive damages, wasn’t able to sue the individual (could cite Carlson)

2. holding: even though administrative remedy wasn’t equally effective, π didn’t have a fed cause of action

a) inconsistent with Bivens, since Bivens includes lang that says Cong should explicitly state that the remedy is adequate…

b) theory behind the shift from Carlson to Bush – SC now showing more deference to administrative remedies?
E. Schweiker v. Chilicky (1988) (p.817)

1. ppl denied welfare benefits thru actions alleged to be violations of procedural due process
a) admin remedy was to get your benefits back later; unfortunately, πs could have lost their homes, starved, etc., in the interim – so suing the agency and getting the administrative remedy isn’t sufficient to meet the objection

· πs not permitted to seek recovery for harm suffered as a result of the denial

2. holding: no fed suit – “Cong has provided what it considers adequate remedial mechanisms for const’l violations”
a) Cong is in a better position to decide why full liability wasn’t created/needed

b) question of the Marbury-Bivens principle – maybe the principle is that as long as there is a remedy at all, SC will defer to it…

c) implicit expansion of situations in which Cong can replace the Bivens claim (with a Σtory or administrative remedy)

F. Chappell v. Wallace (1983) (p.818)

1. claim of racial discrim by superior officers in violation of rs under const and fed civil rts Σs
a) Δ arg that there’s a military justice scheme

2. holding: ct determined that the military justice scheme was adequate

G. U.S. v. Stanley (1987) (p.818)

1. another military case; serviceman sued officers and civilians for injuries for giving him LSD secretly and without his consent (part of army experiment)
2. holding: extension of Chappell, despite lack of specific military justice scheme as an alternative here… no Bivens action can be sustained

a) military is different, brings in “special factor” counseling hesitation
b) ct is denying the existence of a right in the first place – whatever military has decided to provide as a remedy is “gravy,” since servicemen aren’t entitled to anything in the first place…

H. what’s really going on post-Bivens?  how to square Bush/Chilicky/Chappell/Stanley with Bivens?
1. one explanation – it’s the SC, with these claims of rts violations; SC is just doing simple analysis of figuring out whether the petitioner is entitled to the remedy requested
a) either no right was violated, or the state remedy was adequate

b) this is just the Marbury story – in all of these cases, ct is in charge of deciding when remedy is adequate

2. another explanation – post-Bivens cases might be saying that as long as Cong has determined that remedy is adequate, or there are special factors counseling hesitation in the absence of a Cong’l determination, then no fed remedy

a) in Marbury model, cts determined remedy; here, ct is deferring to legislature

· such deference is new, radically different from Marbury

II. Civil Rights: § 1983 – Σtory Provision, Officers Acting Under Color of State Law TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Home Telephone & Telegraph Co. v. City of Los Angeles (1913) (p.1067)
1. company suing to prevent enforcement of city ord establishing telephone rates; claim that rates were fixed so low that it would be unconst confiscation of property violative of 14th A
a) Δ arg: no cause of action, since complaint is brought under 14th A, which requires state action

· arg that city was presumptively acting in violation of state const, so didn’t have state authority for action, therefore not a “state actor” for 14th A

· won’t have a state action claim until we know that the state const permits this action – won’t know this until the state’s highest ct so determines

· Δs want to go all the way up the state system – kind of like exhaustion

b) ct rejects Δ arg – fed cts can’t be expected to lack jurisdiction until highest state ct determines that action was authorized by state law

2. holding: ct construes 14th A to apply to state officers who are operating under color of state authority
a) actions taken by an officer in his official capacity constitute state action, whether or not the conduct was authorized by state law

B. §1983: “Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or DC, subjects, or causes to be subjected, any citizen of the US or any other person w/in the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Const and laws, shall be liable to that party injured…”

C. Monroe v. Pape (1961) (p.1072)
1. 13 Chicago officers broke into petitioners’ home, made them stand naked in the room while searching the house, detained π on “open charges” for 10 hours while he was interrogated, π not permitted to contact attorney, then π let go without charges being brought
2. holding: §1983 was intended to give remedy to parties deprived of const’l rts by a state official’s abuse of power
a) acts here were “under color” of state law even though they were unconst, and not authorized by their superiors or by the city
b) §1983 isn’t limited to cases involving official regs/policies that violate const norms – also addresses abuse of power by one who carries badge of authority of a state

3. examination of legislative history of §1983 – part of KKK civil rights act

· one purpose of act listed in legislative history: to provide a fed remedy where the state remedy, though adequate in theory, was not available in practice

· tied to “custom or usage” lang of Σ… there’s an arg that this is at work here

4. problem with this std – too broad a reading of 14th A fed rts

a) it can’t really be that every time a rogue cop does something that arguably violates your right to life, liberty and property, you can sue in fed ct

b) ct reeled it back in subsequent cases

D. Harlan concurrence in Monroe

1. Frankfurter majority relies on distinction between authorized and unauthorized state action, which would only make sense in one of two situations
a) if state-authorized actions are more offensive to the const than unauthorized actions

b) if state remedy is more adequate for unauthorized actions than for authorized

2. such distinction means that everyone with an unauthorized violation would litigate in state cts… would just be shifting jurisdiction to fed cts… but you don’t need to, since you can appeal to the SC

a) illogical only b/c there’s state ct review followed by review in the SC

3. response to Harlan – SC can’t possibly review all of these cases

E. cases cutting back on what you can bring a §1983 action for

1. e.g., can’t bring negligence actions under §1983

2. e.g., can’t bring §1983 actions for deprivations of property rts when the claim is procedural due process – can bring substantive claims, but not procedural
F. distinguishing §1983 actions from Bivens actions

1. §1983 is for state officials, Bivens is for federal officials

2. attorneys’ fees matter under §1983, to help clients get lawyers when they otherwise wouldn’t have them

3. amount in controversy req’t – there used to be such a req’t in §1331, so if you had a civil rts claim that didn’t meet the req’t, you’d need §1983 to get you into fed ct (no longer the case)

4. contrast with habeas petitions

5. §1983 π is suing for damages or other relief against officers who violated his fed rts; habeas petitioner is arguing that he should be released from custody b/c of some const infirmity with the fact or duration of his imprisonment

6. most §1983 πs don’t have to exhaust state remedies

7. issues of claim/issue preclusion apply less stringently in habeas proceedings - §1983 π will generally be barred from relitigating an issue decided against him in previous state case

III. Diversity, and Parity
A. Rose v. Giamatti (1989) (p.44, BF supplement)
1. Pete Rose accused of gambling on baseball games (which was against MLB rules – Rose was Field Manager, managing a team; gambling would introduce bias in managing the team, personal conflict); Commissioner Giammati initiated investigation into these allegations (commissioner = guy in charge of baseball, his job to decide appropriate disciplinary actions)
a) Rose filed action in state ct seeking TRO – claim that he was being denied rt to a fair trial by an unbiased decision-maker

b) contract claim – breach of K (implied covenant of good faith and fair dealing); claim that Giammati is biased, will be acting as investigator, prosecutor and judge – will be deciding on information other than what he gets in the hearing

· Rose’s contract is with Reds – K incorporates the Major League Agreement

· ML Agreement creates the Commissioner, vests in him the power to promulgate disciplinary rules

· Rose’s claim – G would be violating his own disciplinary rules, thereby violating the contract (cf. footnote 8)

c) state ct grants injunction; Δ appeals

d) Δ removes to fed ct – π challenges removal with claim of incomplete diversity
· R = OH; G = NY; MLB = unincorp’d assn, in OH; Reds = OH

e) issue: whether you need complete diversity, with every π diverse from every Δ
2. rule: πs can’t defeat removal by adding non-diverse Δs
a) doctrine of fraudulent joinder
· no factual basis on which you can claim Δ is actually liable

· no basis in law for possible cause of action

b) doctrine of nominal parties – must be real parties with real interests

· test for actual dispute b/t parties – genuine int in outcome, i.e., a legal duty
3. holding: MLB and Reds are both nominal parties, fraudulently joined – so there is sufficient diversity to uphold fed jurisdiction

a) only claim against MLB/Reds is that of anticipatory breach – if disciplinary action goes through, and G violates his rules, then it would be a breach of R’s K with Reds

b) note: this analysis hinges on special position of G as Commissioner – this agent doesn’t work for the principal, principal can’t be held liable for this agent’s actions

· otherwise (acc to BF), it’s an outrage that R doesn’t have a cause of action against ppl he has a K with, and ppl who created position of Commissioner
B. Federalist 81

C. Neuborne theory – liberal
1. main thrust of arg re fed vs. state cts – fed cts are institutionally better-equipped to decide constitutional claims, especially to decide them in favor of const’l claimants

a) technical competence – fed judges are smarter

· generally: paid better, better judicial clerks, smaller caseload burden, etc.

b) psychological set – fed judges are biased toward const’l claimants

· elite tradition, greater sense of receptivity to SC decisions (better response to SC, better at anticipating what SC will do)

c) insulation from majoritarian pressures – fed judges are insulated from reprisal

· fed judges have life tenure, so they can just decide the law, without having to worry about reelection, like state judges

D. Bator theory – conservative
1. arg that Neuborne was focused on idea of const’l values, but all const’l values are just juxtaposed against other values

a) choosing to enforce state crim procedures as opposed to fed const’l values is actually a balancing question

b) whenever enforcement of fed const’l values is involved, there will almost always be some sense of separation of powers, etc.

c) too simple-minded to say that there’s a certain set of values involved in const’l claims that fed cts will be better at dealing with – values are always juxtaposed against competing values

2. arg that it’s inevitable that state cts will be asked to play a role in formulation/application of fed const’l law, so we have to create a system to assure optimal performance

a) better off encouraging state cts, rather than telling them that they stink

3. counter to Bator – these two arguments are sort of in tension with each other…

a) hard to have it both ways, to say that if you’re nice to them and encourage them they’ll get it right over time, and also to say that maybe they’re getting it right already since there are other sets of competing values at stake…

E. Rubenstein theory – notices that civil rights cases seem to be doing much better in state cts…
1. theory: state cts have more exposure to the issues

a) something about the nature of the caseloads personalizes issues in ways sensitive to, e.g., gay rights – contextualization of issues
2. another part of theory: election as a good thing for some rights

a) state judges wanting to keep the electorate happy, and there’s an electorate that cares about these rights

b) but note: under this theory, criminals/immigrants/etc. are likely to be subjugated

F. story starts to look like we should favor fed cts to protect const’l rts, except some instances where the nature of the rts are more amenable to state cts protecting those rights (institutional biases)

1. will lead to us choosing b/t state and fed cts – just need a principle to guide that choice

2. seems that there’s something missing from the story that makes it so much uglier…

a) elephant that’s missing in this room is the appointment process on the fed side (political appointment of fed judges – not actually totally insulated)

3. also: need a theory of who should win before you could say that rights-protective judges are good – all of above assumes that we should be creating system that favors claimants

a) issue isn’t whether or not you’re rts-protective, but which rts you’re protecting

b) scholars tend to justify jurisdictional theory on the basis of what’s au courant in their generation

	7 • ALLOCATING CASES BETWEEN STATE AND FED CTS


I. The Problem of Either-Or
A. Anti-Injunction Act
1. Atlantic Coast Line RR v. Brotherhood of Locomotive Engineers (1970) (p.1148)
a) union wants to strike, employer looks for injunction; fed ct says no injunction, state ct grants injunction; now union wants back into fed ct
· union arg that AIA didn’t establish binding rule, but instead established principle of comity – wanted greater flexibility for fed cts
· there’s a clear rt at stake, so there should be a rt to an injunction…

b) rule: SC can’t grant injunction against the state – AIA Σ prohibiting granting injunctions, and this situation doesn’t fit into one of its stated exceptions

· AIA: fed cts can’t enjoin state ct proceedings, unless (three exceptions)

(a) where as expressly authorized by act of Cong

(b) where necessary in aid of its jurisdiction

(c) to protect or effectuate its judgments

c) definitely not “expressly authorized by act of Cong” here

d) “to protect or effectuate its judgments” – arg that fed ct has already ruled that they have a fed rt, state ct proceeding would undercut that fed rt, so state ct proceeding should be enjoined

· no – sole ground of fed decision might have been that NL Act barred fed ct from entering into the injunction – in which case not necessary to enjoin state ct to protect/effectuate its judgment

· SC approach to this exception: to look at narrowest possible grounds at what happened in fed ct, and leave the state cts free (consistent with principle of not enjoining state ct proceedings)

e) “where necessary in aid of its jurisdiction”

· implies that some fed injunction relief may be necessary to prevent a state ct from so interfering with a fed ct’s consideration or disposition of a case as to seriously impair the fed ct’s flexibility and authority to decide that case (again, very narrow reading)

f) adding exceptions to basic operation of AIA is a legislative, not a judicial function
2. exceptions – Mitchum v. Foster (1972) (p.1153)
a) §1983 action in fed ct – state prosecution trying to shut down an adult bookstore; state Δs go to fed ct arguing that it’s violating fed const rts; Δs want injunction against state ct proceeding
· question of whether fed ct was authorized to enjoin state law proceeding
· basis of fed claim is that they have a fed right – not enough for an injunction under Atlantic Coast Line…
b) holding: injunction is authorized here, it’s an expressly authorized exception

· common sense interp – that §1983 expressly allows injunction of state ct proceedings on such actions

(a) note: §1983 says you can bring an injunction action, but it doesn’t say that you can enjoin state ct proceedings

· footnote listings of Σs involving expressly authorized exceptions – these all explicitly mention injunctions of state ct proceedings…
c) rule: all you need is a fed rt created by an act of Cong, that could be frustrated if the fed ct were not empowered to enjoin state ct proceeding

· §1983 passes, because the act specifically provides for equitable relief, and legislative history established that the act was passed largely b/c of Cong mistrust of state ct ability/willingness to protect fed rts

· basically: an “implied” version of the “expressly authorized” exception
B. Younger doctrine

1. “equitable restraint” in criminal actions – Younger v. Harris
a) criminal syndicalism case, abt encouraging overthrow of govt; Harris prosecuted in state ct, sues in fed ct to enjoin state ct proceedings
· under Mitchum, response to government’s arg that AIA bars the injunction would be that §1983 is an exception to AIA…

b) holding: no injunction (fed abstention is appropriate here)
· rule: no enjoining pending state crim proceedings (unless special circs – harassment/bad faith)
c) two basic grounds for this holding
· comity (“Our Federalism”) – don’t want to step on toes of state cts
· equity – equity cts don’t enjoin crim proceedings; state int in crim proc’s
d) comity – deference to state cts and to state substantive policies (e.g., crim law)
· allowing fed ct injunction of state ct proceeding would constitute an affront to state judiciary
· allowing state cts to adjudicate const’ly of state laws will provide a more appropriate deference to state policies
e) if Younger applies, fed case is dismissed (unless petitioner can show an exception)
2. reconciling Younger and Mitchum
a) there are exceptions to the Younger doctrine (see below); but if Mitchum came out the other way, there wouldn’t be any exceptions

· “[I]f §1983 is not within the ‘expressly authorized’ exception of the anti-injunction statute, then we must overrule Younger and its companion cases insofar as they recognized the permissibility of injunctive relief against pending criminal prosecutions in certain limited and exceptional circs.”
b) ct did this in order to leave itself with discretion of giving injunctions
· enables cts to generate their own list of special circs outside of the AIA
C. Younger exceptions

1. if state prosecution is brought in bad faith, or is part of a series of harassing prosecutions

2. “extraordinary circs” – e.g., when state law is flagrantly violative of express const prohibitions in “every clause, sentence and paragraph” – very narrow exception

3. when the fed issue simply cannot be raised in the state action

D. other remedies – does Younger apply to things other than injunctions of state proceedings?
1. declaratory judgments
a) note: distinction from injunctions: decl judgment doesn’t stop them, telling them what it thinks about how it should come out
b) Samuels v Mackel – held that can’t issue declaratory
2. money damages

a) Quackenbush – held that fed ct can’t dismiss the action because Younger was all about equity (money damages are a remedy at law), but it can and probably should stay its hand
E. other actions – does Younger apply to civil as well as criminal proceedings?
1. proceedings closely related to or in aid of crim proceedings (Huffman v. Pursue – state prosecution to shut down showing of allegedly obscene movie)
a) even after the state proceeding has been completed, a necessary concomitant of Younger is that a party must exhaust his state appellate remedies before seeking relief in fed district ct
· can’t seek fed injunctive relief from enforcement of the state judgment
2. civil enforcement proceedings – Trainor v. Hernandez: civil enf action alleging Δ is engaged in welfare fraud; attaches bank accounts, where gains are resting; Δs file a suit in fed ct for a declaration that the attachment procedures are unconstitutional
a) Younger applies in civil enforcement proceedings where state is a party to the suit (suits brought by the State in its sovereign capacity)
3. in purely civil actions – Pennzoil v. Texaco: Younger abstention where the state has an impt int in the pending civil proceedings (comity concerns)
II. Multi-Jurisdictional Models TC "I. Purposes of Criminal Law" \f C \l "2" 
A. either-or – what to do in circs where a case falls under both fed and state systems
1. abstention doctrines = instructions to fed cts about when they are not to proceed

a) Anti-Injunction Act – when there’s an ongoing proceeding in state ct, fed cts can’t enjoin (preference for not stopping state proceedings when they’ve already begun)

b) Younger abstention – begins by looking like a judicial equitable doctrine, that gets us to same place as if §1983 weren’t an authorized exception to AIA

· starts by saying you can’t enjoin pending state ct criminal proceedings

· gets stretched over time:

(a) fed cts can’t enjoin issue declaratory judgments

(b) fed cts can’t issue money damages

(c) abstention even in civil proceedings

c) in §1983 actions, fed cts can’t do anything if there’s an ongoing state proceeding

· basically what we get – perplexing situation where we get all these §1983 cases (esp. Monroe, which says §1983 is special), and on the other hand, you have Younger doctrine that says you can’t enjoin state ct proceedings

2. reference I: Pullman abstention

3. applies when a π files a lawsuit under fed question jurisdiction
a) facts of Pullman itself: Pullman porters and Pullman company wanted declaratory judgment that TX’s racially discriminatory rule violated several fed rights

b) SC said no, must file in state ct – there’s an unsettled state question as well as the fed question, and the state question when answered might obviate the need to answer the fed question
4. analog to Pullman – Thibodaux abstention, for diversity cases

a) when there’s an open state question, fed cts must abstain

5. troubling about Pullman abstention
a) concern re manipulating state question to prevent case from being heard in fed ct

b) more troubling: cases that have clear fed questions, get shunted off into state cts and never get heard of again

· state cts will deal with the questions, then res judicata bars π from taking it to fed cts

· but note: England doctrine – if you get Pullman abstained and you tell the state cts that you have a state question and a fed question, and you say you’re reserving the fed question, and state ct decides fed q, res judicata doesn’t apply
c) concern about time lost – fed ct abstains, π goes all the way up state ct system (reserving fed questions via England), and then finally gets back to fed ct
B. reference II: certification

1. when you’re on the fed side, and there’s a question of state law, fed judge can certify the question to the state supreme ct

a) solves the time problem – no need to spend the time litigating up the state system

2. concerns about this solution – state SC judge not getting the full case, all the facts, etc.

3. how certification works to solve the problem of diversity πs

a) we’re more worried about Thibodaux abstention, since we’re worried about application of state law to diversity π

b) theory: when you have a big, open state question, and it gets certified to state ct, sure you’re worried about bias, but they’re going to be deciding the big issue for everybody

· in these huge, open state questions, int in getting the rule right (given their precedential effect on everyone in the state) outweighs state bias

c) logic of Thibodaux and Mashuda – only certify when there’s a huge/open state q

· if there’s already a web of state law and fed ct thinks it knows how question will go, then you go ahead and guess about what state would do

C. collateral review: habeas

D. double-tracking and sequencing – Pennhurst and Kline

1. Kline v. Burke (1922) (p.1142)

a) diversity case; dispute b/t private parties – B is supposed to build some roads, K is the city that wants them built; B sues K in fed district ct (in diversity); K sues B back in state ct
· B tried to remove, but K defeated by joining non-diverse parties

b) two concurrent actions, going up both sides (fed and state)

c) rule: pendency in fed ct of an action in personam was neither ground for abating a subsequent action in state ct, nor for issuance of an injunction against the action

· B had Σtory rt to be in fed ct, K’s suit was under jurisdiction of state ct
2. Pennhurst (p.1000)

a) private πs sue state officials for maintaining a state mental hospital in bad condition; πs raise fed const’l and state claims
· fed claims get knocked out by 11th A – can’t sue states for money damages

· fed ct decides to hear the case nonetheless, on state grounds (kind of like supplemental jurisdiction)

b) holding: NO – would be too much of an indignity to the state, for the fed ct to order state officials around under state law

3. so, for πs with claims against state officials on state and fed grounds

a) could sue in the fed ct, giving up your state claims

b) could sue in the state ct – state could decide both state and fed issues, but then you’d give up your fed forum

c) could bring two concurrent actions, in state and fed cts, separating the claims
III. Interests – Friedman Model TC "I. Purposes of Criminal Law" \f C \l "2" 
A. what really motivates these models: interests that fed and state cts have in adjudicating questions
1. sovereign interest in interpreting the law
2. enforcement of the law

3. efficiency interest (always balancing against other interests) – time, cost, etc.

a) at bottom, desire to avoid duplicating as much as possible

4. finality – q of getting to the right place and getting it decided right off

B. interpreting the law – want the sovereign entity to decide the issues of its own law
1. based purely on having an authoritative voice speak on the law

2. dissenting view (Schapiro) – get a dialogue going b/t different ct systems, to enrich the general dialogue re const’l issues

a) S wants fed ct weighing in on state const’l questions – fed cts can help the state cts understand what their constitutions mean

b) BF response – this seems crazy to him; seems to him that it’s the most obvious thing that you can’t get a definitive answer on a question except from the ct in charge of the question

· without definitiveness, you’re running the risk that the fed ct is arriving at wrong answer, adjudicating rts of parties in front of them the wrong way

3. Calabresi on certification (interesting different idea) – that fed ct should actually explain to the state ct how it would decide the question, instead of just sending a blank question

a) fed ct to write its opinion and certify that, acting as a lower ct to the state SC

b) cost involved – would have to litigate the question twice (same cost as Pullman)

c) BF: nervous about state cts getting the questions cold, without any litigation

· Calabresi solution may fix this, and satisfy Schapiro (idea of multiple voices involved)

C. enforcement interest – sovereign interest in enforcing its own laws

1. part of being a sovereign is getting say what the law is, the other part is getting to punish those people who break that law

a) starting from principle that if government is enforcing the law, they ought to get to do so in their own courts

2. the hard question: private civil suits

a) state not technically enforcing anything, when it’s a private suit b/t two parties

b) but state does have interest in having its laws properly enforced in this situation

D. challenge – SC’s view of doctrines involved don’t always line up w/our intuition re ints at stake

1. we see the SC say derisively that “no one ever said there was a rt to a fed forum”…

a) but it’s not the π’s rt we’re focusing on here, but on the sovereign interests
2. another problem: cases like Testa where we make one sovereign enforce another’s laws

a) but Testa was a purely civil case (state wasn’t a party, sovereign wasn’t present to argue its case) – this is why purely civil cases are a bit of a puzzle to BF

b) BF’s view: fed ct should certify the state question to state ct

c) and note: it’s better, when a question gets certified, for it to have a factual context – would be better for fed ct to find the relevant facts and write it up before certifying (case management issue, but not too difficult since cts do this all the time)

IV. The Problem of Preclusion TC "I. Purposes of Criminal Law" \f C \l "2" 
A. in the context of the doctrinal story – fed ct can’t do anything if there’s a pending state ct action (or it’s a purely civil case where there’s a state int implicated)

1. this would be fine under our theory if we could sequence things so we could get to fed ct

a) but this isn’t possible, b/c of preclusion – Allen v. McCurry, full faith and credit – fed cts will credit the decisions of state cts

2. doctrinal rule is pretty clear – if you file suit in fed ct, but you’re a party to a pending state ct action, then fed ct will abstain under Younger, and under rules of preclusion, you won’t get back into fed district ct
B. Allen v. McCurry (p.1420)
1. McCurry is charged with drug possession, has state crim trial; Δ tries to suppress evidence (4th A claims), trial ct judge partially denies the motion to suppress; Δ convicted, appeals, loses on appeal
a) Δ then brings a §1983 action in fed ct against the officers who seized the evidence

b) DCt – summary judgment for officers, since Δ’s claim is precluded by trial ct’s dealing with the search and seizure issue

c) Ct of App – reversed; since habeas isn’t available, §1983 is his only avenue for fed forum, so it can’t be precluded

2. holding: Δ had full and fair oppty to be heard, so his claim is precluded

3. why this holding seems wrong

a) at one level, it’s obviously wrong – what ought to determine whether res judicata or collateral estoppel applies in this case is set out by §1738 (see p.1422)

· statutory implementation of Const’s full faith and credit clause – means that fed cts have to give same res judicata effect as the cts of the state from which the judgments emerged would have to

· technical legal q in this case – whether §1983 repeals, by implication, §1738 – whether there’s a different preclusion rule under §1983

(a) mutuality req’t: collateral estoppel would never apply unless it could be applied both ways; and since officers weren’t there, they can’t use estoppel defensively against Δ

b) also: this holding runs contra Monroe and Mitchum

· can’t say §1983 actions are special and AIA doesn’t apply, and then say Cong didn’t mean for there to be recourse against preclusion (stricter preclusion rule for §1983 cases than generally)

c) holding results in McCurry not having any access to fed cts – usual remedy/access is habeas, but he doesn’t have that here since it’s a 4th A claim (Stone)

C. Migra (p.1429)

1. school supervisor gets fired, sues for damages in state ct under contract law, won there; then brings another action under §1983 in fed ct
a) question: whether or not there’s the same preclusive effect, since she had the oppty to litigate, and it’s the same two parties

b) Migra could have brought the §1983 claims in state ct, but didn’t

2. holding: precluded

a) impt: Migra had a choice of where to bring her first claim

b) could have come to fed ct and raised the fed §1983 claim and the state contract law claims (under supplemental jurisdiction); if there was a problem, she could have used one of the above mechanisms to get the state questions answered

3. Migra gets precluded b/c she had a choice of forum

a) McCurry, had he had a 5th A claim, doesn’t get precluded, b/c he had no choice

4. think about this as exhaustion
a) Monroe v. Pape – under §1983, you don’t have to exhaust your state ct options

· but if you choose to go to state ct first, you’ll get precluded

b) habeas – you get your options, but no res judicata applies

c) new set of rules:
habeas:  exhaust ( no preclusion
                                §1983:    no exhaust ( preclusion
V. Solutions to the Problem of Preclusion
A. anticipatory actions
1. Steffel v. Thompson – two guys were distributing handbills in protest, one got arrested and the other went away; petitioner (the one who wasn’t arrested) sued for decl judgment in fed ct; filed complaint in DCt, invoking Civil Rights Act ((came to fed ct w/fed claims))
a) state arg: Younger abstention, given pending state crim proceeding against the one who was arrested
b) holding: declaratory judgment is indeed available

· otherwise, petitioner is b/t a rock and a hard place – wasn’t actually arrested yet, isn’t in state cts; if they block off fed ct access, petitioner has no forum for his complaint

2. Hicks v. Miranda – adult theatre, tapes confiscated under law prohibiting them as obscene ; filed for declaratory judgment in fed cts, that the law was unconstitutional; state prosecutor commenced state proceeding day after fed complaint was filed
a) state arg: Younger, there’s a pending proceeding

· theatre response: there’s no pending proceedings specifically against them

· state response: brought a pending proceeding against them (day after fed filing), and then says Younger abstention

b) holding – state wins, b/c state enforcement action was filed before fed ct got substantially into things
· basically: Younger applies whether state action was filed before or after fed complaint was filed: as long as fed case wasn’t “substantially completed”

3. Doran v. Salem Inn, Inc. – ordinance barring strip clubs; 3 clubs go into fed ct seeking an injunction; fed ct denies TRO; 1 of the club owners decides to resume prohibited actions, the other 2 proceed with their claim for preliminary injunction
a) state arg: Younger, there’s a crim proceeding against the 1 who resumed actions

b) holding: the pending proceeding doesn’t involve the 2 in question here, so the action can go forward (must be present to be precluded)

c) rule of thumb: if you want to get straightaway into fed cts, don’t violate state law!

· you get to go right to fed ct b/c you have a fed interest involved, and no state sovereign interest in enforcing the broken state law

4. one problem with this explanation – S/H/D involved subst rts, Allen was procedural rts

a) procedural rights don’t come up until after you break the law

· you don’t get the rt to suppress evidence until after you shoot police officer

b) BF’s answer: tough, just don’t shoot the police officer

c) another answer – at least for unsettled questions we should be able to certify over, but it’s just the case that for state crim proceedings, given the state enforcement interest, they’ll always be in state cts (not even the most liberal fed cts scholar would argue that you should bring these cases into fed cts)
B. the preclusion exhaustion principle – administrative abstention
1. Patsy (p.1183) – petitioner filed civil rights action alleging employment discrimination
a) DCt dismissed, due to failure to exhaust administrative remedies

b) Ct of App: exhaustion required for §1983 actions only under a list of circs

c) US SC: no exhaustion requirement for §1983 actions

· consistent with Monroe

2. Middlesex (p.1255) – lawyer completely violating procedural rules of the bar; lawyer bypasses the administrative arm that’s supposed to discipline, goes instead to fed ct
3. OH Civil Rights Comm’n (p.1256) – parochial school fires teacher b/c she’s pregnant; teacher files complaint with civil rights commission
a) school goes to fed ct, under §1983, claiming that this violates their religious free exercise

b) SC holding: can’t bring a §1983 action

4. rule (just like S/H/D line of cases): if you’re in a coercive administrative proceeding (you break the law and you’re hauled into admin proceeding), then you don’t get to go to fed cts first; if you’re in a remedial administrative proceeding and you could choose to go to fed ct, then you’re allowed (Patsy)

C. questions involved in these administrative abstention cases

1. having come to a state remedial proceeding, do you have to go up the state ct chain?  open question

2. having come to a state remedial proceeding, will you then be precluded?  yes (though BF thinks this is wrong)

3. if you come to state administrative proceeding as a defendant, do you have to go up the state ct system?  yes (OH Civil Rights Comm’n)

4. this poses the really big, really interesting question – if you’re a civil defendant, how do you get to fed ct

a) as opposed to crim defendant (can get into fed ct via habeas)

D. scope of England (Friedman’s model)

1. can England be applied more broadly than original situation of being Pullman abstained and wanting to reserve the fed questions?

2. e.g., Pennhurst situation, where there are state and fed questions

a) options available for any new πs in Pennhurst situation:

· go to state ct and bring everything

· go to fed ct and bring everything

· split the claims

b) π would prefer fed ct, Δ would prefer state ct; so would probably split claims

· problems with splitting claims: resources int (would be trying the same case twice); preclusion if π loses in state ct, since he could have brought his fed claims there in state ct

c) solution: bring everything to state ct, say you want to reserve your fed claims

3. problems with this proposed England solution

a) isn’t England all about Pullman cases?

· answer: if you read footnotes of McCurry, Migra, it’s clear that England isn’t just about Pullman

· it may be about going to fed cts first and being bounced back, but it’s not just about Pullman abstention

b) don’t you have to go to fed cts first and be abstained?

· answer: waste issue; why go to fed cts first when you know you’ll be bounced back?  save time/money by using England to reserve fed claims and go to state ct first

E. San Remo

1. developer wants to build hotels, there’s a rule in SF that if you’re converting residential units to hotel rooms there’s a huge fee; developer gets hit with a huge fee, files administrative claim, but then jumps immediately to fed ct

a) fed case gets all the way to the fed ct of appeals, at which point the developer asks ct to Pullman abstain; fed ct of appeals agrees, says he can go over to state ct to raise the state question, and can England reserve rt to come back to fed ct

· claims at stake

· first: facial challenge to Σ imposing the tax

· second: even if you can do it, you hit us with the wrong fees (5th A takings, as-applied claim)
b) in state ct: they litigate state as-applied claim, and facial claim under CA law
· lose on all state claims

2. go back to fed ct – q is whether they can litigate either their facial or as-applied challenge

a) facial challenge: under Windsor, they had to tell state ct that they had a fed claim that they were reserving
· they litigated claim under state law, so fed ct should decide q under fed law

· but holding: claims brought under state law were essentially the same as those that would have been brought under fed law

· England applies only when you reserve fed claims that are distinct from the state law questions litigated in state ct
(a) BF: this is crazy (though the words may be the same, CA version is a different law than fed version); fundamentally unjust

b) as-applied challenge: holding that you can’t bring it to fed ct b/c you’re precluded

· catch-22 – it’s not ripe first time you come, and it’s overripe the 2nd time 
· this can’t be right – SC isn’t an adequate fed review of the claims
3. great anomaly of fed ct jurisdiction – habeas petitioners (who have broken the law) get more access to fed cts than the developers (who haven’t broken state law)

a) as law currently stands, this is inconsistent with everything else we’ve talked about – hopefully will get fixed by new SC

VI. Remaining Doctrines TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Burford rule (administrative abstention)
1. facts of Burford itself: TX regulates oil fields; regulatory system; πs file suit in fed ct under diversity and fed q jurisdiction
a) SC abstains – deference to admin regulatory system
b) agency charged with regulating thing, should do it in unified fashion – typically one type of appeals to state so judicial is wrapped up in administrative
2. Burford abstention: authorizes fed ct to defer to a state’s review system when the subject matter is better adjudicated under a complex reg scheme, and concerns predominantly local factors in sensitive areas of state concern
a) when states have admin proceedings in areas where they pervasively regulate, and there’s a unified system of review, and chance of winning on fed grounds is miniscule (since they’re basically econ due process cases), fed cts will defer
3. lower cts are a mess – every circuit has different understanding of Burford

a) if we limit it to where there’s a complicated reg scheme can at least see necessity
B. parallel proceedings – Colorado River

1. facts of CO River: ppl take their water from the CO River, state regulates how many people take how much; adjudications involve “river masters,” who adjudicates claims to water from river
a) US files suit in fed ct under §1345 – can sue in its own cts, wants adjudication of their water rights
b) Δs file motion for fed ct to abstain – sounds like Burford, or Younger…
2. holding: Burford and Younger are limited, but there are certain circs where abstention may be appropriate b/c of special factors

a) multi-factor test that’s been made a mess of by the circuits, but when stripped down to basics, it does make sense…
3. CO River abstention: fed ct may in extreme circs abstain due to concurrent state judicial proceedings in order to avoid harassment of the parties or duplication of effort

a) kicks in in circs where fact is we’re going to have proceedings in state and fed cts

C. Rooker-Feldman doctrine – Exxon Mobil

1. Rooker – a case that got resolved in state’s highest ct, and instead of taking it up to the SC, losers took it to fed district ct

a) holding: you can’t appeal decisions from the state’s highest ct to fed district ct
2. Feldman – asks to be admitted to the bar in DC, but went to a non-ABA accredited law school; asked highest DC ct whether he could have a waiver, and they say no; F then files suit in fed district ct, arguing that it was error not to grant a waiver, and that not admitting ppl who don’t go to accredited schools is unconst anyways

a) holding: you can’t bring waiver claim in fed DCt (that violates Rooker), but you can bring general claim that the admittance rule is unconst

· but shouldn’t this claim have been precluded?

3. Rooker-Feldman doctrine took off from there – fed cts are abstaining on the basis of R-F in huge numbers

a) scholarly consensus is that R-F should be abolished – preclusion law is all you need

b) BF: the only thing R-F really accomplishes is that it keeps you from coming to state ct, not liking what you see there, and jumping ship to fed ct (before preclusion law kicks in)
4. more recent cases under Rooker-Feldman: Exxon Mobile and a second case

a) clear message: lower cts are out of control with R-F, and must stop it

b) Exxon Mobile – it’s all about what Rooker said it was about, you can’t appeal state SC decisions here in fed ct

c) second case – besides, Rooker doesn’t apply to someone who wasn’t a party in the first case (in state system)
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I. The Eleventh Amendment and State Immunity TC "I. Purposes of Criminal Law" \f C \l "2" 
A. background
1. Chisholm v. Georgia (1793) (p.978)

a) SC citizens sued GA in SC (under its original jurisdiction) in an assumpsit claim, suing for breach of contract (GA has debt on bonds that it’s not paying)
· jurisdictional grant under which they sue – Art. III, suit b/t a state and citizens of another state (part of diversity jurisdiction)

· GA’s response – immunity under traditional notions of state sovereignty

· SC holding – they do have jurisdiction, the suit is fine

2. holding caused shockwaves which led to the 11th A

a) judicial power of US shall not be construed to extend to any suit, in law or in equity, against any state of the US, by any citizen of another state, or by citizens or subjects of any foreign state
3. Hans v. Louisiana

a) Hans, citizen of LA, is suing LA to recover coupons (part of bonds he had issued to the state, way of collecting interest); amend proposed to LA const to prevent state from having to pay int on bonds; state essentially refused to make good on its loan
· a strict textual reading of 11th A: not barred, since Hans is citizen of the same state he’s suing…

b) holding: state is immune

· whole point of sovereign immunity is that you don’t have to be sued if you don’t want to be sued – state could prevent its own cts from hearing this suit, would be anomalous for someone to be able to bring the suit in fed ct

· also: there’s no way the states would have ratified the 11th A if they meant for there to be a cause of action for its own citizens to sue them in fed cts

· also: problem of SC enforcement – how would the SC make the state actually pay?  no enforcement power

4. Cohens v. VA (1821) (p.979)
a) Δs come to VA with some DC lottery tickets, get busted (VA doesn’t like the lottery); VA sues them in VA state ct, and they lose and take their case up to US
· when they take their case up to US SC, VA argues sovereign immunity

(a) particularly that they’re immune from prosecution under writ of error – under 11th A, they can’t be hauled into fed ct

b) holding: state is only brought in as a Δ under the writ of error, so this isn’t a suit
· if you’re just appealing to the SC after they sued you, it’s not a “suit” as defined under 11th A

c) down the road, ct also holds that even if you sue the state in state ct (b/c they waive their sovereign immunity), and want to bring appeal to US SC, that’s okay to – it’s not a suit if it’s just going up to fed ct on writ of error

5. Osborn v. Bank of US, revisited

a) question of how they could sue, given the 11th A

b) answer – 11th A only covers suits where state is the party of record, and not just officers of the state
B. suing state officials – Ex Parte Young

1. MN passed a law for rates on RRs; SHs brought derivative suit, sued the corp because the corp won’t break the law, but also claim that the law is unconst
a) trial ct enjoins AG from enforcing the law; AG defies injunction and files enforcement action in state ct; fed ct held AG in contempt and threw him in jail

· AG arg – 11th A defense

· π SHs arg – we’re not suing the state, we’re just suing the AG in his personal capacity
· AG counter – he’s acting in his official capacity, has no personal stake

2. holding: AG isn’t acting as state official since he’s acting unconstitutionally

a) when acting unconstitutionally, you’re stripped of your state authority, and therefore you’re not the state and 11th A immunity doesn’t apply

3. BF: this is silly, completely inconsistent with Home Telephone (which said you don’t have to go all the way up to state SC to find out if it’s state action; if you’re acting under color of law, it’s state action)

a) silly, inconsistent, embarrassing – legal fiction that when you act unconstitutionally, you’re deprived of power of state under 11th A
C. money damages – Edelman v. Jordan (1974) (p.995)
1. a case about welfare benefits ($ coming from both state and fed); claim that benefits were given out in violation of fed stds that should govern disbursement; Δs are state officers
a) requested relief in the complaint – that state would come into compliance with the Σ, and that it would pay back the money it should have been paying when it wasn’t in compliance (back benefits that were wrongfully denied)

b) state defense – 11th A immunity

2. holding: retroactive monetary compensation is barred by 11th A (those payments are in essence a suit against the state, since the money will have to come out of state treasury); but prospective injunction isn’t barred

a) prospective aspect of the case is in line with Ex parte Young
3. thinking through this rule

a) suppose after the suit is over, πs want attorney’s fees paid by the state – they do get these fees, even under 11th A (Hutto v. Finney)

b) suppose after Edelman the πs want the state to send out postcards giving notice to π class about their available judicial remedies – yes, under Quern v. Jordan

c) but note: in a case where state comes under compliance during course of the case, the prospective claims were mooted, therefore no notice cards (notice only when it’s ancillary to some other appropriate (non-barred) relief) – Green v. Mansour

D. ways around 11th A (after Edelman, before Seminole Tribe) – how to get $ damages from state
1. Congressional authorization – explicit abrogation of immunity

a) 14th A as Cong’l abrogation (in Fitzpatrick v. Bitzer) – if Cong passes a law pursuant to 14th A authority, they can abrogate state immunity

· as long as Cong creates the cause of action

· but note: §1983 isn’t one of these laws, since there’s no clear intent on behalf of Cong to abrogate state immunity

2. implicit waiver of immunity

3. state consent – state legislatively can consent to suit in fed ct

a) but note: cts are nervous about accepting these litigation waivers

4. sue in state ct – but still, this doesn’t get past sovereign immunity (states can choose to be sued in state ct, but they’re still sovereign)

a) note: Alden – can’t abrogate immunity of states in state ct, they can consent to being sued in state cts, but not fed cts
· Alden held that Cong can’t abrogate state immunity in state ct pursuant to Art. I powers – can’t force state to be party Δ in its own cts
5. US AG sues the state
E. Cong’l abrogation and waiver
1. Seminole Tribe of Florida v. Florida (1996) (p.1004) – IGRA requires states to enter into a compact with tribes re gambling regulations; Tribe claimed that it tried to w/FL, but state refused (bad faith) to negotiate; Tribe sued FL and the governor in fed ct
a) state arg – 11th A

b) π arg – cite the Cong’l Σ that specifically allows them to sue in this situation

· also cite precedent of PA v. Union Gas Co (see p.1007), which held that Cong has power under the Commerce Clause to abrogate sovereign immunity

c) question: whether Indian Commerce Clause is sufficient to abrogate sovereign immunity (whether this is a const’l grant of power under which Cong can abrogate)

d) holding: overturned Union Gas; 14th A is the only means by which Cong can pass a Σ abrogating sovereign immunity
2. note subsequent cases on Congressional abrogation

a) Katz – can abrogate state immunity under bankruptcy power
b) spending clause – big question mark, but potentially very impt; by allocating funds for various things could get state liability in cases like Edelman
3. huge importance of 14th A in terms of Cong’l abrogation

a) question of how far Cong’s power extends, in 14th A enforcement Σs

b) e.g., City of Boerne v. Flores – testing constl’ty of RFRA (passed in reaction against Smith)

· overrules RFRA, holds that it wasn’t an acceptable exercise of §5 of 14th A authority – b/c §5 says Cong can enforce 14th A, but enforcement is diff from creating rights, so it’s up to SC to say what 14th A holds, and all Cong can do is enforce it
· Flores takes a swipe at the breadth of Cong’s power to abrogate
c) 14th A doesn’t automatically cause abrogation of 11th A immunity – rather, Cong can override immunity by passing Σ pursuant to §5 of 14th A
F. theories governing 11th A immunity
1. Cong can only abrogate under 14th A; but executive can step in and sue ostensibly under anything where there’s a state responsibility (AG suing) – why?
a) difficulty of enforcing judgments against the states – but when executive branch (enforcing power) is interested in making a judgment, enforcement question is moot

b) with the executive suing, the ct knows executive branch is with it on the question

2. sequencing – Cong had 11th A in mind when they passed 14th A… CC wasn’t there then

a) problem with this theory: doesn’t explain the whole problem
3. normative theory – some sense of CL sovereign immunity, which gets constitutionalized

a) arg stemming from this theory: it might well have been a background norm, but we can change it via Cong Σ (i.e., yes, it was a background norm, but part of being a union is that Cong can abrogate it)

· to extent this is true, would have to overrule Seminole

b) though this background norm isn’t explicitly laid out in Const – neither are norms of federalism, etc.

c) but: harsher view of sovereign immunity: problem with enshrining state sovereign immunity in a constitutional (i.e., hardwired) way, then there’s no abrogration whatsoever

4. diversity theory – Chisholm line as getting rid of diversity suits against states

a) note: would have to overrule Hans in order for this theory to stand

b) 11th A is an exact mirror of the diversity clause of the const – just seems to be taking away whatever Chisholm might have interpreted w/r/t diversity jurisdiction

c) problem: would have to erase a lot of precedent…

5. “duh” theory – 11th A means just what it says
a) ppl from outside the state can’t sue the state in fed ct, in diversity or under fed q; but ppl in the state can sue under fed q

b) closely related to diversity theory, but subtly different – out-of-staters with fed questions will prevail under diversity, but not under this theory

6. these theories are interesting as to the text of the 11th A, but not completely responsive

a) have to start with some assumption about what the const did – still have to start with a background view of what the state of sovereignty was upon ratification of Const, and what the 11th A did to that

b) one view – you might think that Const eliminated any idea about sovereign immunity; but then it became clear that was wrong post-11th A

· but then you still think that everything else is good – federal union, so the states have ceded some of their sovereignty, etc.

· this isn’t clean, but BF thinks it works

c) opposite view – when Const was adopted, we had this idea of sovereignty (no suing sovereigns for money damages), sovereign immunity was a serious background norm, and Const enshrines some idea of it; then someone sued a sovereign in diversity for money damages and SC let it happen, so we passed an amendment that took that away – but states are still sovereign, and now they just can’t be sued

· i.e., there’s this big preexisting bar against suing states, and the 11th A was passed to correct one blip against this

· but: Chisholm revealed a huge tear (that they’d forgotten to explicitly constitutionalize the norm of sovereign immunity), so why didn’t Cong pass a much broader 11th A?  why just fix a little bit of the tear?

II. Individual and Municipal Liability TC "I. Purposes of Criminal Law" \f C \l "2" 
A. individual officer liability – tension b/t wanting to hold liable those who violate const’l rts, and not wanting to chill ppl from taking these jobs as officials
1. some officials who have even broader immunities b/c of the nature of their jobs

a) judges, prosecutors, legislators (and their staff) get absolute immunity
b) note: absolute immunity runs with the position, not the person

2. one last hole to be filled re §1983 – affords cause of action against individuals who violate const’l rts and fed statutes, but doesn’t really cover all fed statutes

a) you only get to use §1983 as a remedy when Σ was intended to create a personal rt
· determine this via Cong’l intent

b) if you’ve got a Σ that was intended to create a personal rt, then § 1983 does you a favor (you don’t then have to show that Cong intended to create a judicial remedy)

B. qualified immunity – you’re immune unless you should have known that what you were doing was violating a const’l rt

1. subjective test re “should have known” – whether or not the person was acting in a way intending to violate a const’l rt

a) too easy to allege, too hard to prove; better to have an objective test that doesn’t get into the state of mind of the officer

b) the one time we might care about subjective test – if officer shows special reason why he didn’t know about it (this comes up as a defense)

2. objective test: whether a reasonable officer would know about the clearly established const’l rt
C. TN v. Garner – SC held that it violates the const to shoot fleeing felons
1. case where police responded to call of a burglary in progress, suspect was fleeing over a fence, police shot and killed the suspect – this was an unreasonable seizure

a) rule after Garner: can’t shoot fleeing felon unless there’s a belief that the individual would harm someone else

2. general note about suing officers and available remedies
a) if you want an injunction, sue the officer in his official capacity

b) if you want money from officer, sue him in his personal capacity (can’t get money from states)

3. rule for officer liability:

	
	officer

(personal capacity)
	state

(official capacity)

	not clearly established
	NO
	NO

	clearly established
	YES
	NO


D. Monell (shortly after Monroe) – municipality can be sued under §1983, but only if it’s a policy or custom of the municipality
1. can’t hold municipality liable for official’s offense under respondeat superior

2. but when the municipality is acting qua municipality – it’s not some random person in the city that committed the wrong, it’s the municipality itself acting

3. rule for municipality liability, assuming that the action in question is a policy:

	
	city

	not clearly established
	YES

	clearly established
	YES


4. note: unlike officers, municipalities can be liable, even if the policy isn’t clearly established (custom/usage covers this situation)
E. another chart: whether the action in question is a policy, a clearly established rule, both, or neither:
	
	clearly established
	not clearly established

	policy
	municipality is liable

officer is liable
	municipality is liable

	not a policy
	officer liable
	neither


F. so here’s the big gap: where there’s no policy, and it’s not a clearly established rule
1. suppose (before Garner) that municipality had a regulation that required shooting to stop – this is the top left square

2. suppose mayor of municipality issues an order to the police to shoot to stop – depends on whether he has the authority to make the order

a) rule: it doesn’t have to be a written down rule – it can be a policy if a policy-maker makes the order

b) whether a person is a “policy-maker” is determined by state law

3. suppose the police chief makes the order to shoot to stop?  what if the officer’s sergeant makes the order?  if the officer decides to shoot to stop?

a) note: in the “gap” square (not a policy, not clearly established), if the officer decides to shoot to stop, no liability…

b) note: Canton – if the municipality is deliberately indifferent (put officer in a situation without proper training, etc.), municipality can be held liable

4. if you were in the bottom left corner, where it’s not a municipal policy, you’d be suing the officer in his personal capacity

a) you only sue in the official capacity if you can get money from the “employer,” and you can only get damages from the municipality if it’s an official policy

G. normative considerations, re relative liability

1. upper left quadrant of municipality chart (there’s a policy, and a clearly established law) – a little odd to punish officials if they violate a const norm while acting in accordance with an established municipal policy…

a) think about two different cases

· one: there’s a municipal ordinance (shoot to stop), still on the books after TN v. Garner is decided; officer shoots in accordance with ordinance, but in violation of the const norm clearly established in Garner

· two: in a Pembower light – where the officer that did the action is also a policy-maker; there’s no actual municipal policy, but the “policy” idea flows from the officer’s actions

(a) a little peculiar to extend Pembower here where essentially we’ve got an official gone loco, clearly violating the rules, but b/c of the official’s position, we’ll hold the municipality liable…

2. bottom row (no municipal liability, b/c no policy in place) – question: whether municipality should be liable in respondeat superior

a) how far down to extend the “policy-maker” stance (F.3 above) – as we go down, the likelihood of municipality liability decreases

3. upper right quadrant (policy, but not a clearly established law) – suppose you make states liable: when do you make them liable?
a) question is who you want to make bear the risk, bear the burden of const violation

· problem is that government entities can dissolve their liability by not having a policy, leaving it to the discretion of individuals – only check on this manipulation would be “deliberate indifference” rule

b) BF view: doesn’t get the “no respondeat superior” rule – doesn’t understand why when the municipality gives someone a uniform and gun, and that person shoots someone in violation of a const norm, why you need more than this to hold the municipality liable

· to extent that any official is acting w/in the scope of their authority – this is just Monroe v. Pape again
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I. The Power of Congress to Control the Federal Courts
A. in the past few years, Cong seems to have discovered that stripping jurisdiction should happen on a micro rather than a macro level

1. e.g., targeting grps where there isn’t a huge constituency (e.g., deportable aliens, prisoners)
2. moving away from stripping jurisdiction on hot-button issues…

B. hypo 1: Cong passes Σ that no lower fed ct has jurisdiction to hear habeas petition from a detainee

1. analysis opposed to such a statute

a) Art. III – jud power of US shall be vested in SC and lower fed cts; jud power shall extend to all cases arising under this const, etc.

2. analysis in support of such a statute

a) Art. III – Cong has power to ordain and establish lower fed cts

b) history: didn’t have fed Q jurisdiction until 1875; amount in controversy limit on diversity; Madisonian compromise (don’t have to create lower fed cts at all)

c) Sheldon v. Sill

C. hypo 2: (moving on to SC) Cong passes Σ that says SC shall not have jurisdiction to review any petition from a detainee (note: here, 1st Σ isn’t passed)
1. analysis opposed

a) Art. III shall be vested / shall extend language

2. analysis in support

a) exceptions and regulations – SC has original jurisdiction in limited cases, and appellate jurisdiction in all cases except those that Cong can except out

b) textually, it’s okay to take jurisdiction from SC if lower fed cts get it

c) history: until 1915, it was a one-way ratchet; could only hear cases if the fed rt was denied by the state

D. McCardle

E. hypo 3: what if Cong passes Σ stripping jurisdiction of both SC and lower fed cts?

1. arg against

a) Art. III “shall be vested” – if you’re going to take exceptions, must have either lower fed ct or the SC

b) suspension clause for habeas (external limitation on Cong’l power)

II. The Case Law (sparse as it is)
A. the power to “ordain and establish” lower fed cts – Sheldon v. Sill (p.326)
1. diversity case brought before circuit ct; looks like diversity, but there’s specific lang re assignment of debts; const says there’s diversity jurisdiction, Jud Act says there’s not

a) question: whether Cong can write Σ stripping fed jurisdiction

2. holding: yes, Cong can do so – under const, Cong has power to assign fed jurisdiction

a) Cong has power to ordain and establish lower fed cts, and define their jurisdiction

b) therefore, this case should go to state ct, as decreed by Cong
3. Sheldon solution of going to state cts – as read against Tarble’s Case?

a) Tarble closes off state cts… does this just mean Tarble is wrong?  or does it mean that Cong doesn’t actually have the power to close off jurisdiction of lower fed cts?
B. the power to make “exceptions and regulations” to app jurisdiction

1. note on the exceptions and regulations clause – applies just to appellate jurisdiction
a) Ex parte McCardle (1869) (p.328)
b) filed habeas under 1867 Σ; during slow process of case, Cong passed Σ stripping juris, terrified that SC would invalidate military reconstruction in the South
c) holding – no problem, Cong has power to except SC jurisdiction

· if Cong strips jurisdiction, SC will look at Cong’l motives, and if there’s nothing improper, then the jurisdiction stripping Σ stands

d) looks like great evidence for proposition that Cong does have power to strip jurisdiction, except for the “wink” at the end
· SC can still get jurisdiction via original jurisdiction, previous grants of jurisdiction over habeas – this Σ only bars appeals from circuit cts
C. withdrawing jurisdiction on appeal – Klein (1879) (p.339) – Presidential pardon case
1. aftermath of Civil War; Σ said that if you had property destroyed, you could come to government and sue to be compensated, with the catch that you had to be a loyal citizen (no compensation for non-loyal citizens); Cong got annoyed with Pres pardons, passed new Σ: anyone who offers pardon from Pres as proof of loyalty is automatically guilty; ct should conclude that person was disloyal, and ct should dismiss for lack of jurisdiction

2. rule in Klein isn’t exactly clear

a) part one of rule: Cong can’t prescribe rule of decision in a pending case
b) could stand for the proposition that you can’t use jurisdiction to resolve a case a certain way

c) hard to square Klein with McCardle

d) one try: motive was obvious on the face of the Σ in Klein

D. administrative agencies: military tribunals – Crowell v. Benson (1932) (p.362)
1. Employees’ Compensation Commission; Benson hired a worker (Knudson); K sued B in front of the ECC; B sues Crowell (ALJ in ECC) in fed ct after he lost the ECC case

a) arg that Σ was unconst (expectation that he would be in an Art. III ct; DP rt to some different kind of fact-finding)

b) arg that K wasn’t an employee but a contract worker (facts which put him under scope of Σ were wrong)

2. holding: distinction b/t types of facts

a) de novo fact-finding for jurisdictional/constitutional facts
3. other types of facts, ct would defer to agency’s fact-finding

4. goes to hypo: Cong says they’ll create an admin agency to decide if these ppl are loyal or not (military tribunal), and we’ll have a Σ saying that decisions of the agency shall be final

III. The Dialogue (Henry Hart)
A. examination of question of whether it is possible, by manipulating jurisdiction, to manipulate rights
B. see separate printout for outlining on the Dialogue

1. No right to proceed or be proceeded against in a federal court (Sheldon)
2. Yes, right to have federal claim heard in state court (Testa)
3. Jurisdiction of SC can be stripped (McCardle), but subject to essential function limitation
4. No right to a particular remedy, but there is a right to SOME remedy (see Reich, Yakus)
5. Sovereign immunity always present, but can always sue official and subject to practical and political constraints
6. Court must always be available to pass on a claim of constitutional right to judicial process and provide such process if the claim is sustained
7. Jurisdiction-stripping = problem for πs not Δs (nor πs who are enforcement Δs; can bring advance challenge; once you’re hailed into ct, ct must provide everything Const requires
8. No right to Art. III adjudication of facts, but yes right to independent judicial review of legal claims [get at facts by challenging sufficiency of evidence?]
9. General jurisdiction always available to counter withdrawals of specific jurisdiction; problematic, but sympathetic cts likely to construe around barriers [see deportation cases]
C. main points to remember:

1. Hart’s fundamental postulate – a court must always be available to respond to a claim of judicial process, and to provide that process if it’s due
2. ultimately, it all hangs on grants of general jurisdiction (e.g., habeas, §1346, §1331)

3. final answer: state cts, with SC appellate review
IV. Theories of Jurisdiction Stripping: “Strong” vs. “Weak” Models
A. “strong” model of Cong’l control – Wechsler

1. Wechsler believes Cong can strip all it wants – hangs on “ordain and establish,” “exceptions and regulations” clauses
a) Hart doesn’t go this far: essential functions of the ct, which can’t be taken away

B. “weak” model of Cong’l control – Amar, Redish, Eisenberg

1. Amar – shall be vested” lang, “shall extend” lang
a) the “fed courts is courts” theory – can bounce it up and down among levels of fed cts, doesn’t matter, as long as there’s fed ct jurisdiction to hear the case

2. Eisenburg – basically said Madisonian Compromise didn’t matter; lower fed cts have been around since the beginning, and are now essential parts of the fed ct system

a) unclear how different in effect he is from Amar… not sure whether his theory applies only to lower fed cts, or also to the SC

C. dialogic approach – Friedman

1. not clear what power is; provides political safety valve, to regulate judiciary over time
V. Military Tribunals and Executive Detention
A. Hamdan
alternatives to either-or world
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